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PREFACE TO THE FIRST EDITION.

The plan of this book has not, it is believed,

been adopted in any previous work, with the ex-

ception of Watkin's-Principles of Conveyancing,

the last edition of v^diicli, although published some

thirty years ago, is still in considerable demand.

So many changes have taken place since then in

tlie law and practice of conveyancing that the

Author has ventured to hope that there may

be room for another treatise of a somewhat

similar nature. The present work, however, is

purely elementary ; it contains nothing which is

not familiar to the practitioner, and aims only

at the assistance of students entering upon the

difficulties of real property law. The second

part comprises, in substance, some lectures de-

livered by the Author at the Law Institution

in the years 1873 and 1874, ^^^ is inserted here

by the kind permission of the Council of the

Incorporated Law Society.

Lincoln's Inn,

October 1874.





PEEFACE TO THE SECOND EDITION.

In preparing this edition the Author has endea-

voured to explain the important changes in real

property law and conveyancing which have taken

place since the first edition was published.

lo Old Square, Lijtcoln's Inn,

June 1883.
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PEINCIPLES OF CONVEYANCING.

INTRODUCTION".

The object of this work is, first, to present to the Object of the

student an elementary view of the various forms of

ownership of land which exist at the present day,

with their rights and incidents ; and, next, to examine

the simpler forms of instruments used in transferring

land from one person to another.

Land acquired, from an early date, the name of T-^'^ixi known as

Eeal Property. For, since it is immovable, the owner

of it could always recover the thing (j-es) itself from

any person who had wrongfully deprived him of it

;

whilst in respect of movable property, such as*furni-

ture or money, his only remedy was to bring an

action for damages against the person (persona) who
had done him the wrong, and such property was,

accordingly, distinguished as personal property.
*

Land, again, and many kinds of property connected Here.iita-

with land, are said in legal phrase to consist of here-

ditaments, because when an owner of them dies

without having disposed of them by his will, the law

transfers his ownership to a person, selected in accord- *

ance with certain fixed rules, who is known as the

heir (heres) of the deceased. Hereditaments are of

two kinds. Corporeal and Incorporeal. Corporeal Corporeal

hereditaments have been defined as those which affect ^'^ ^
'*''"^" ^'



2 INTRODUCTION.

the senses, and may be seen and handled bodily :

Incorporeal incorporeal, as those which are not the object of sen-
hereditameuts. ,• -ii i i n i j.

sation, can neither be seen nor handled, are creatures

of the mind, and exist only in contemplation (a). In

other words, corporeal hereditaments comprise land,

and tangible property annexed to and forming part

of land; whilst incorporeal hereditaments consist of

rights derived from the ownership of land ; such, for

example, as the right of presentation to an ecclesias-

Corporeal tical benefice, a right of way, and many others. Of
luTC'ilitiUiicnts ^, .

1 1 Ti , -11 1

only to be tlicse mcorporcal hereditaments some will be con-
treated of. sidered, incidentally, in various parts of this work

;

but we do not joropose, except to that extent, to treat

of this particular subject. And since the special way
in which a man owns corporeal hereditaments is

called (for a reason which will be explained hereafter)

his estate in them, it follows that estates in corporeal

hereditaments and modes of assurance relating to them

are alone to be the direct object of our attention.

Term of years
is personal
property.

There is one form of estate in land which does not

in the event of its owner's intestacy go to his heir.

This is the limited ownership which arises when a

person is entitled to the use of land for a term of

years, and which is considered by the law as personal,

and not as real, property. Such property is, however,

so closely connected with land, that it may be appro-

])riately included amongst the subjects of a work which

does not otherwise deal with personal property.

Necessity of an A knowledge of the law relating to estates in land

with the earlier would be insufficient uiiless accompanied by a slight

tenures of land, acquaintance with the causes which brought about a

gradual change in their characteristics. These causes

can only be ascertained by studying the history of

the ownership of land, and of the modifications which

from time to time took place in it. The system

(a) 2 BI. Com. 17.
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which now obtains even yet bears marks of its ancient

origin : indeed the old rules of real property law are

still almost literally preserved in the case of copy-

holds. We will, consequently, devote our first chapter

to a brief inquiry into the earlier modes of tenure,

and the way in which they have been modified; by

which means we shall also arrive at a knowledge of

the different varieties of estates in corporeal heredita-

ments which exist in our own times.



PART I.

OF CORPOREAL HEREDITAMENTS.

CHAPTER I.

OF THE EARLIER TENURES OF LAND.

Difference be- It is Well known that the system of land tenure which

presTnt^ind obtains in this country at the present day permits of

former systems
]j^^f| beinff, practicallv, the subject of absolute pro-

of Luul tenure. c r ^ ' o j.

perty, so that its owner may do as he pleases with it

during his lifetime, and dispose of it unrestrictedly by

a will to take effect after his death. But in the

earlier systems from which our own is derived no

such absolute proprietorship was recognised. If a

Tenure by the tribe settled down on a tract of country, part of the
family.

-^^^^ ^^^ distributed in lots amongst the families who

composed the tribe, whilst the rest was allowed to re-

main uncultivated, and formed the common property

of all. At first the portion allotted to each family

did not belong to it absolutely, but might be taken

from it with a view to a fresh distribution of the land

amongst the various members of the State (a). In

time, however, each family acquired a right to hold

its land in perpetuity, the management of the estate,

and its ostensible ownership, belonging to the head of

the family. But his interest in it did not extend

beyond his own lifetime, and he had no power to

prevent it from devolving on his descendants after his

death. He had, therefore, that which we now call an

(o) See the account of Irish Gavelkind, 3 Hallam, Con. Hist. 458.
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estate for life, whilst the family, as a whole, had that

kind of interest from which our present estate tail is

derived.

As the tribe grew in importance and became a

nation, certain families (those usually who formed the

original stock) acquired higher rank than the others

;

the head of the most important of these became, with

varying title, chief of the State, whilst the principal

members of the others composed his council. The Distribution of

whole of the public land was vested in the chief as

representing the State, and he, when a fresh tract of

country was acquired, by conquest or otherwise, would

retain some of it for his own use, and distribute part

of the remainder amongst the principal leaders of the

people.

Every great man, in those days, had a certain

number of military retainers of his own, and when he

received a grant of public land, it was invariably upon

condition of his performing military service for the State,

whenever required, not only in person, but accompanied

also by a certain number of his armed followers.

The land which was distributed in the manner

above described was at first held merely during the

pleasure of the King or Chieftain, and was then called

a Munus or gift ; later on it was held for some Munus.

definite period, and subsequently for the life of the

holder, and it then became known, first as a Beneficium Benefice.

or benefice, and afterwards as a Feuclum or fee (h). Fee.

The result of a fee being held for life only was

that on the death of the tenant it reverted to the

sovereign, and was liable to be granted out afresh.

If, however, when the feudatory died, he left an heir Fees become

capable of performing military service, the fee would

(6) Wright, Ten. 19.
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usually be regranted to the heir, to be held by him

on the same terms as his ancestor. And in process

of time the heir became entitled to succeed to his

ancestor's estate, and thus a fee originally held dur-

ing pleasure might become hereditary, only reverting

to the Crown when the tenant died without heirs, or

forfeited it for some crime or breach of duty.

Vassal.

When the chiefs had thus arrived at acquiring

hereditary fees, it became a common practice for

them, in their turn, to grant parts of their land to

their own vassals, who were to hold on condition of

performing services which originally were always

military, with the addition of any others that miglit

I,' be agreed upon. This system of granting smaller

The Lord and fees was Called Subinfeudation, the grantor being

called the Lord, from the Teutonic Illaford—a giver

—whilst the retainer was called a Vassal, a word

signifying a servant. And by a process similar to

that already described in the case of the lords, the

vassal also came in time to receive an estate like

that of his lord, namely, one which was to endure for

his life, and descend to his issue after his death.

But although the fee might go in the vassal's family

from one generation to another, its ultimate ownership

still remained with the lord and his successors; it

still formed a part of his seigniory or lordship ; the

tenant still remained liable to perform various mili-

tary and other services ; and if these were not duly

rendered, or if his issue became extinct, his fee

formed again the property of that family from whom
it had been originally derived. The system which

has been thus briefly sketched was that in vogue

amongst the Normans in the beginning of the eleventh

century, and we will proceed to notice how they put

it into practice upon their arrival in this country.

William the After the battle of Hastings, William the Conqueror

SzeT'upoa seized upon all the former Boc' land or private estates
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of Edward the Confessor, as well as upon the lands of large tracts of

those Saxons who had fought on the side of Harold

;

and the large tracts of land thus placed at his disposal

were subsequently increased by the forfeitures conse-

quent on the many rebellions of the Saxons which

took place during the years immediately following the

Conquest. Of these lands the king, following the He retains part

system already described, retained part as his own ^,^gj.,\g°^'^'|

'^^"

demesne (c), and out of the rest made large grants to s^^'J*^
^'^^'^ *o

^ " o o
jjjg barons.

the principal chieftains or barons who had accom-

panied him from Normandy. Each estate granted to

a baron, and made up of adjoining lands, was called

his manor, and the immense extent of land thus dis- The Manor,

posed of by William may be estimated from the fact

that, as appears by Domesday Book, the Earl of More-

ton (William's brother) received no less than seven

hundred and ninety-three manors, whilst many other

barons received from one hundred to four hundred

apiece (d). These manors were also dealt with accord-

ing to the feudal system, that is to say, each was

divided into two parts. Of these, the baron reserved

one part to form his own demesne, cultivating so much
of it as he thought fit, and leaving some as forest and

marsh land, some (known as the lord's waste) as com-

mon grazinGf ground for the cattle of himself, his

vassals, and his dependants. The other part he distri-

buted into fees, which he granted to his vassals.

All fees granted at the Conquest, M'hether to the Tenure of fees

. , 111 granted at tl e
barons, or by them to their vassals, were held on con- conquest,

dition of performing military service when required

;

this being considered the most honourable form of

tenure. Its principal characteristics were that the ser-

vices to be rendered were uncertain, and also free,

that is, worthy of being performed by a free man.

The chief incidents of the tenure were Fealty and Fealty and
Homage.

(r) From the French mesner, to govern.

{d) I Ellis, Domesday, 227,
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Homage. Ot" these, fealty was the older, and existed

before the introduction of fees : it consisted in an

acknowledgment, publicly made, of the relative posi-

tion of the lord and his tenant : thus furnishing evi-

dence to which either could resort to show what were

the lands granted to the tenant, and what the con-

ditions on which he held them. This military tenure

Knight Ser- was at first called tenure by Knight Service, only when

the fee comprised land of a certain value, but the

name appears to have been afterwards applied to it

generally.

In taking the oath of fealty (fidelity) the tenant

stood covered before his lord, and swore that he would

be his faithful tenant and render his due services.

Afterwards, when it became usual to grant fees

which extended beyond the lifetime of the tenant

and went to his heir (and were therefore called

" estates of inheritance " ), homage was added to

fealty, in order, by having a ceremony distinct from

fealty, and publicly performed, to make it a matter of

notoriety that the tenant had a more durable grant

than one for his life only (e). Homage thus became

the characteristic mark of such grants, and could only

be claimed or rendered by the owner of an estate of

inheritance.

In doing homage, the tenant knelt, uncovered and

ungirt, before his lord, professed himself to be his

man (Jiomo), and received a kiss from him in recogni-

tion of the close intimacy which was henceforth to

subsist between them ; after which he took the oath

of fealty in the usual way (/).

Homage, besides expressing this personal relation

between lord and tenant, drew with it other important

(s) I Co. Litt. (Thomas Ed.), 65a note (c), p. 253.

{/) Bracton, lib. 2, c. 35, H 8.
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consequences. A lord who took homage from his

tenant thereby guaranteed him secure possession of

his lands; ,and, on the other hand, could not, until he

had received his tenant's homage, claim many of the

privileges incident to his position of lord. The per-

formance of homage was, therefore, a benefit for both

parties, and could, if necessary, be enforced by process

of law.

In addition to the tenure by knight service, which New forms of

the Normans had brought with them, they soon came by'TheNor-^

to recognise, in a modified form, another tenure already °**"^-

established in England. It has been previously men-

tioned that many uf the Saxons had lost their lands

after the Conquest and during the subsequent re-

bellions, and this number comprised nearly all the

eorls and thanes who made up the Saxon nobility.

There remained, however, a large number of middle-

class landowners, or ceorls, who had taken no part in

the struggle between William and Harold. These at

first remained unmolested in their estates, but after a

time, when a strong personal hatred had sprung up

between the Saxons and the Normans, the lands of

all the ceorls were comprised indiscriminately in the

grants made by the king. The Saxons, therefore, com-

plained to William, who, after consulting his barons,

decided that what the ceorls could obtain of the lords

should be their own by inviolable right. The Nor-

man lords, however, were not disposed to give up their

newly-acquired territories without some equivalent,

and thus the Saxons who received back any part of

their lands were bound thenceforth by constant ser-

viceableness to purchase their lord's favour (g).

The tenure thus established was called Socage (A) Socage Tenure.

(,r/) Somner on Gavelkind, 128.

{h) The derivation of this word has been ascribed by some writers

to the French ioc, a ploughshare, because the tenants were originally
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Tenure, and, aUhont^'h modified to fit in with the

feudal system, retained many marks of its Saxon

Its character- origin. The great characteristic of socage tenure was

tliat the tenant was not bound to render military

service, but held on what were considered the less

honourable terms of paying rent or rendering services,

as to which it was essential that they should be both

certain and free. The rent might be paid either in

money or in kind, and the services rendered usually

consisted in giving assistance in cultivating the lord's

demesne. So long as the tenant observed these con-

ditions, he had a tenure as secure as that of knight

service, although less highly esteemed.

Normans, after At first this tenure was confined to the Saxon free-

land by Socage men, but it is probable that as the kingdom became
tenure. morc Settled, and trade increased, many of the Nor-

mans held lands in this way (i), since we learn that

tenants by socage were numerous even before the

Fealty an inci- reigu of Edward the First (j). Every tenant by

Tenure. socagc was bound to take an oath of fealty to his

lord, and later on, when the obligation of military

Homage some- service ccascd to be personal, he appears to have
times added. . n t i i /7\

occasionally done homage also {k).

Every tenant Bcsides the public cercmonics of homage and fealty,

liciy put^in
^ *

it was also neccssary that every tenant, whether by

his^lanT"
°^ knight scrvicc or by socage, should be openly put in

formal possession of the land which he was to hold.

Livery of TMs was Called " livery (delivery) of the seisin," and

might be accomplished either by a delivery by the

lord to the tenant of some fantastic symbol ; or by a

bound to assist in ploughing their lords' lands—by others to the Saxon

soc, which signifies a franchise or privilege.

(i) As early as the date of Domesday Book (10S5) many of the

burdens of tenures had been commuted into money payments, i Ellis,

Domesday viii.

(j) 2 Hallam's Middle Ages, 483.

(k) 2 Bl. Com. 79.
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public acknowledgment of the grant made by both

parties in one of the king's courts ; or, on the land,

by the lord's handing to the tenant, before witnesses,

some symbol of the land itself, such as a sod or piece

of turf. When the king made a grant he usually

directed a wuit to the sheriff of the county where the

lands lay, commanding him to deliver seisin of them

to the grantee (/). The vassal to whom livery of

seisin had been made was deemed to be in full pos-

session of his feud, and was therefore said to be

"enfeoffed." In addition to this formal putting into A deed also

possession, it was usual, as early as the Conquest, to
^^^'^

'

have a charter or deed, evidencing the fact of feoff-

ment having been made (w,).

Those barons who received their lands direct from Tenants in

the king were called tenants in capite (in chief), and .^ge'totbek'hil'.

these naturally did homage and fealty to him. Other
^"^^^j^^g^J"^ j^^^.

tenants at first did so only to the lords from whom at first,

they had received their lands, but about twenty years tioduced.

alter the Conquest a law was passed that all freemen

should profess themselves to be vassals of William as

king, and thus bound to do homage and fealty to him
as well as to their lords. The king, from whom the Kmg styled

lands were originally derived, was in consequence said mount.'^''^'

to be the " lord paramount," whilst the intermediate

donors were called "mesne" (middle) lords, and thus other lords

sprung up the theory, which still holds good, that all Lords,

lands in this country are held from the sovereign, who
(homage having been abolished) is still entitled to an

oath of fealty from every owner of land, although the

obligation is never enforced. And hence also it is

that, as mentioned in our Introduction, it is more

accurate to speak of a person as having an " estate
"

in land, or as being a tenant of land, than as being

the owner of land.

(I) Mad. Forui. Ang. x.

(»i) Ibid. iii.
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Court Baron 111 addition to the various services which he was

every^uianor! entitled to cluiiii from his tenants, every baron who
liad received a manor from the Crown had, as an

essential incident of his grant, the right to hold a

Court Baron (71), to which all his free tenants were

bound to come. It was at these courts that homage

and fealty were publicly performed, and they also

served the purpose of adjusting claims and differences

between the lord and his tenants, or between the

tenants themselves. In these matters the tenants

were the judges, and the proceedings were recorded

by the lord's steward or deputy on the manor roll.

Courts baron had, originally, a criminal as well as a

civil jurisdiction, but their criminal jurisdiction was

soon taken away from them, and since civil proceed-

ings originated in them were liable, at any stage, to

be transferred to the king's courts, the court baron

soon fell into disuse.

Villein Tenure. Besides the tenures of knight service and socage,

by one of which every freeman held his lands, there

gradually arose another of an inferior nature. There

had existed amongst the Saxons, previously to the

Conquest, a large number of serfs or slaves, who were

either the descendants of the ancient Celtic popula-

tion, or else Saxons who, through extreme poverty (0),

or the commission of some crime, had fallen into a

state of slavery. These wretched creatures were but

little affected by the Conquest beyond the change of

masters which it entailed. Some of them were em-

ployed in the lowest menial offices, the others (called

by the Normans " villeins") were employed in culti-

vating the lords' demesne lands, and were allotted in

return a small plot of ground from which to extract

subsistence for themselves and their families. These

lands they held entirely at the will of their lord, a

(n) Melwich v. Lntcr, 4 Rep. 26*.

(0) Hallam'a Middle Ages, 384.
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natural consequence of their being themselves his

property. This tenure (if indeed it can be said to

have been originally a tenure at all) was called

" Villein Tenure," and was said to be base, both on

account of the nature of the services rendered, and of

the uncertainty which accompanied them ; the serf

being also unable to quit the manor without his lord's

permission.

Thus the three great tenures established in this Three great

country soon after the Conquest were Tenure by after the Cou-

Knight Service, Socage Tenure, and Villein Tenure. Tenurrby
Knight Ser-

There was also another variety of socage tenure Tenure, and

which deserves mention. We learn from Bracton (p) ^^^,^

®^" ®""

that there were in his time (about 1285) on the king's viiiein Socage,

demesne, in addition to the serfs, free men (probably
^^Jj.*^'^^"^" i^^ -j.

of the lowest class amongst the Saxons), who had

formerly held their lands by services free and certain,

and that after the Conquest these received their hold-

ings back again to hold in villenage (that is, by villein

tenure) on condition of performing services base, but

freely performed and certain, " These indeed," he

says, " are said to be bound to the soil, but they are

none the less free, and although they may do base

services, they do them, not by reason of their per-

sonal condition, but by reason of their tenure ; and

they are said to be bound to the soil because they

enjoy this privilege, that they cannot be removed so

long as they perform their due services ; nor can they

be compelled to remain unless they choose. And to

these no deeds " (showing their title to their lands)

" are given, but if wrongfully dispossessed of their

lands they can be restored, because they can show

that they knew the certainty of their services and

works by the year."

(p) Lib. i. c. II, 11 I.
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Villein Socag
called also

Tenure by
ancient de-

mesne.

This tenure was called " Villein Socage," because it

partook of the nature of both free and base tenures.

It is to be found only in lands of ancient demesne,

that is, in lands belonging to the Crown immediatelj

after the Conquest, from which cause it is sometimes

called Tenure by Ancient Demesne, and was probably

the result of the policy of the Conqueror, who, in the

earlier years of his reign, made many attempts to in-

gratiate himself with his new subjects.

Piurgage
Teuuie.

There were, besides, some other varieties of socage

tenure which may be here briefly noticed. Of these

was Burgage (or Borough) tenure, where houses, or

lands formerly the sites of houses, were held of the

king, or of some lord, by a certain established rent Qj)-

These boroughs had often customs of their own, such

as that of Borough English, by which a man's land

descended to his youngest son, and the custom of the

City of London, by which all sons succeeded in equal

shares on the father's death. These customs are for

the most part abolished, but one/ namely, Gavelkind,

still prevails in some parts of Kent : its principal charac-

teristics are that the course of descent is to all the sons

equally ; that an infant, if of the age of fifteen years

or upwards, can make a binding disposition of his land

by means of feoffment and livery of seisin; and that

an estate by curtesy (the meaning of which will be

explaimed hereafter) in Gavelkind differs from that

in ordinary freehold land.

Tenure in

Frankal-
moign.

Tliere was also tenure in Frankalmoign, which was

where the religious houses or corporations received

land to hold in perpetuity, generally on condition of

praying for the donor and his heirs. No obligation of

(g) Boroughs held of the King were often let out to farm, I Mad.

Exch. 330. They were also subject to the payment of " tallage," or

tax, to the king, or to the lord of whom they were held.
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fealty attached to this tenure, the divine service ren-

dered being considered of a higher nature. This

form of tenure exists at the present day, and is that

by which the parochial clergy, and many ecclesiastical

and charitable foundations, hold their lands.

The original incidents of tenure by knight service New incidents

were, as we have seen. Homage and Fealty. There KuigUt'ser^

soon, however, grew up many others of a more bur- ''^^^•

densome kind, some of which appear to have been

borrowed from the pre-existing Saxon tenure, but all

having reference to the fact that the earlier grants had

been matters of bounty. Thus, when it tirst became

customary to allow the child of a deceased tenant to

succeed him in his fend, this was a matter of favour,

not of right, and the successor or heir would therefore

pay to the lord a sum of money called a lielief (r), in Relief,

acknowledgment of the benefit conferred. Similarly,

when later on the tenant attained to the privilege of

transferring his feud during his lifetime (s) (a point to

which we shall advert presently), he paid to the lord

a Fine in order to obtain his permission for so doing, Fine,

and the name of Fine thus came to be given to any

sum of money paid to the lord on a transfer of the

tenant's land, whether by sale or in consequence of his

death. Again, the vassal, who owed everything to the

bounty of his lord, might naturally be expected to

assist him in any pressing emergency. Thus if the

lord were taken a prisoner, the faithful vassal would

be bound to assist in procuring his ransom. If his

eldest son were knighted or his daughter married

(both matters involving considerable outlay), the vassal

would be expected to contribute ; and these payments

or Aids, at first voluntary, soon grew to be regular Aids,

incidents of his tenure. The favours conferred on the

{>•) From the Latin relevare, to lift or take up.

(s) In ancient times alienation was accomplished by the tenant's

surrendering his fee to the lord, who regranted to the tenant's nominee.
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Wardship,

Marriage.

Escheat and
Forfeiture.

tenant benefited his family as well as himself. It

was natural, therefore, that the children of a deceased

tenant should seek the protection of their benefactor.

If the heir was under age, and unable to render the

services the performance of which had been the condi-

tion of his father's tenure, the lord would constitute

himself his guardian, and take charge of his lands

until the heir was fit to do so, receiving in the mean-

time the profits of the estate in lieu of the services to

which he was entitled. This Wardship continued until

the heir, if a male, had attained the age of twenty-one,

or, if a female, that of fourteen years. It then came

to an end, and the heir was entitled to enter into pos-

session of the land without paying any relief. In

addition to wardship there was the incident of Mar-

riage. The feudal barons were often engaged in small

private wars, and it was therefore of importance to

the lord that no tenant of his should wed one of his

enemies. He claimed, in consequence, a right to for-

bid any proposed marriage, and if he were the guardian

of a female ward, he would naturally himself look out

for a husband for her. Lastly, there were Escheat and

Forfeiture. If the tenant died without heirs, the land

" escheated " (t) to the lord who had granted it ; if

he neglected to perform the services due from him, or

if he were convicted of cowardice, or of some grievous

crime, his feud was taken from him, and became for-

feited to his lord.

Burdens of

tenure by
Kiiifrht Ser-
vice become
very heavy.

But these incidents, not unreasonable in their origin,

and so long as they were kept within due limits, came

in time to assume formidable proportions, and the

burdens which they imposed seemed the more grievous

as the original principle on which feuds were con-

ferred was lost sight of. For in time the transmission

of a man's feud to his heir, or the alienation of it dur-

ing his lifetime, originally matters of favour, grew to

(() From the French cschoir, to fall in.
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be looked upon as rights, whilst on the other hand the

lords took every opportunity of enriching themselves

at the expense of tenants who no longer recognised

them as their benefactors. Thus a fine was still im-

posed on alienation or succe. --ion, whilst the amounts

claimed were at first arbitrary, although afterwards

regulated according to the value of the land. Aids

too were claimed on various pretexts other than those

originally contemplated. But it was chiefly in the

matters of wardship and marriage that the rapacity of

the lords was shown. For the lord, who formerly was

the careful guardian of the heir's estate, now began

to consider his charge as a mere opportunity for plun-

der. Timber was cut down, hedges and buildings

allowed to fall into decay, and, in addition, the heir

was now compelled to pay a sum equal to half a year's

value of his land before the lord would grant him that

livery of seisin necessary to perfect his title. As to

marriage, the lord now claimed the right to dispose of

his ward in matrimony, and to suggest a match which

he considered suitable, having previously bargained to

receive a sum of money from the relatives of the pro-

posed husband or wife. The ward who refused to

come into this arrangement was liable, if a male, to

forfeit double the sum which the lord was to have

received; or, if a female, could not sue out her livery

until she attained the age of twenty-one : whilst even

if the lord had not proposed any marriage, he was
entitled, on the ward's coming of age, to such a sum
as he might be expected to have received had he nego-

tiated an alliance.

It must not be imagined that the lords themselves

received any better treatment at the hands of the

king. On the contrary, the burdens imposed on them
were still more grievous, and formed some excuse for

the pressure which they put on their own tenants.

For in addition to those already mentioned, the ten-

ants in capite were liable to that of Primer Seisin, or

B
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right which the king liad to take the profits of an

estate for a year and a half after the heir had attained

full age ; and besides this, every heir was bound to be

made a knight, an occasion which served as a pretext

for fresh extortions (w).

Another and more recent burden pressed heavily

upon all tenants by Knight Service, whether from the

king or from a mesne lord. The obligation of mili-

tary service had been at first personal, but after a

short time it became usual for the army to be made
uji of hired soldiery, the tenants by Knight Service

paying a tax called Escuage in lieu of personal service

(v). From the time of Henry the Third escuage be-

came almost universal (so that the name of Tenure by
Escuage replaced that of Tenure by Knight Service)

;

and although knights and gentlemen might be found

serving in the army, they did so for pay, and not by

virtue of their birth or the tenure of their land (w).

Advantages of From many of these burdens Socage tenure was

over^enurrby ^^'^e, whilst thosc wliicli it did sustaiu pressed less

Knight Ser- heavily. Thus Eelief was due from the heir of a
vice. "^

.

tenant in Socage ; but it consisted simply in the pay-

ment of a sum equivalent to one year's rental of the

land. Fines were payable on alienation, and lands

held in Socage were liable to Escheat and Forfeiture.

The tenants were also bound to furnish Aids for

knighting the lord's son and marrying his eldest

daughter. And tenants in Socage became further

liable to payment of Escuage, but the amount was

always certain (x). But it was principally in respect

of Wardship and Marriage that Socage tenure and

that by Knight Service differed : for in the former

(u) For an illustration of the height to which these abuses had risen,

see Christie's Memoirs of Shafteslury, pp. 7-12.

(v) This tax still remained uncertain, being assessed by Parliament

after the termination of a war. Litt. Ten. s. 98.

(w) 2 Hallam's Middle Ages, 479.
(x) Litt. Ten. s. 98.
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the wardship of an infant heir did not belong to

the lord (inasmuch as he was not entitled to claim

military service), but to the infant's nearest relation,

not being one capable of succeeding him by descent,

who, on the infant's coming of age, was bound to

account to him for all rents and profits of the land

received during minority ; and in like manner the

guardian could gain no benefit by his ward's marriage.

Whilst the free tenures thus put on new burdens, improvement

the position of the tenants by base tenure gradually Tenm-e!^^

improved. The clergy of that day lost no opportunity

of impressing upon the lords the sinfulness of keeping

their Christian brethren in bondage, whilst the courts

were quick to construe any dealings between the lord

and his villein as the manumission of the latter (y).

The consequence was that by the time of Edward the

Sixth nearly all the villeins had become freemen,

except a few belonging to the clergy (z).

At the same time that the personal status of the

villeins was thus changed for the better, their tenure

also improved. For when it became usual to allow

them and their children to enjoy their possessions

without interruption, the courts began to decide that

they had acquired, by their long-continued enjoyment,

a right to hold their lands without reference to their

lord's will, so long as they performed their accustomed

services, which now included fealty. From this the

next step was, as in the case of feuds, to make to

them grants of land so worded as to entitle their

issue, if they had any, to succeed them. Their lands

were still granted to them to be held at the will of

their lord, and their tenure was still conditional on

the performance of their due services, and had as its

incidents Belief (here called Heriots), Fines, Escheat,

{y) Thus taking homage from a villein made him a freeman,

(s) 2 Bl. Com. 96.



20 OF CORPOREAL HEREDITAMENTS,

and Forfeiture ; but gradually such grants came to

express that the tenant was to hold, not only at the

will of tlie lord, but " according to the custom of tlie

nuxnor;" and these words were laid hold of by the

courts as a means of restricting the lord's privileges.

YoT it was now said that the lord's will must not be

arbitrary, but that the tenant who could show that it

had been the custom that lands should be permitted

to remain in the same family should not be turned

out of his land so long as he performed the services

due from him, and this rule held good even in the

case of grants made only for a life or lives, if it could

be shown to be the invariable custom of the manor

to renew them from time to time as became necessary.

The tenants were also held entitled to any privileges

which had been enjoyed by them time out of mind

;

and, in the same way, the heriots and fines to be paid

were to be regulated by the custom of the manor, and

even the custom was afterwards made subject to the

condition that it must be reasonable.

EstaWishment When the villeins thus came to acquire a prescrip-

Courts."'"'^'^ tive right to their lands, it was the interest both of

the lords and of themselves to preserve an accurate

record of the lands which they held, and of the

various customary rents and services on which they

held them. For this purpose Customary Courts were

established, at which, by analogy to the Court Baron,

all the customary tenants were bound to attend. But,

unlike the freeholders at a Court Baron, the customary

tenants were not judges, that office being held by the

lord's steward. At each meeting of this court, which

generally took place once in three weeks, the steward

produced the roll of the manor containing the names

of the tenants and their services, the tenants, who
were said to form the Homage, proceeded to " present

"

for the information of the lord any matters affecting

the manor which had taken place since the last sitting,

and these were all duly entered by the steward on the
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court roll. Tenants of this kind received no deed or

evidence of their title, which depended entirely upon

the court roll and upon the copies of, or extracts from,

it made by the steward. For this reason these tenants

became known as tenants by Copy of Court KoU, or

Copyholders, and their tenure as Copyhold (a), and vaiein Tenure

thus their position was made much the same as that copyhoid

of the tenants by Villein Socage : the various ser-
Teume.

vices which they were bound to render being, as a

rule, gradually converted into fixed money payments.

Thus the copyholders practically acquired fees, but

the tenure itself remained, in contemplation of law,

one at the will of the lord, and is still spoken of as Copyhold

base, in contradistinction to the free Socage tenure base.

which exists at the present day.

The heavy burdens of tenure by Knight Service Tenure by

were partly taken away by the charter of Henry the vicefumed into

First, and by the Great Charter of John, but still
Socage Tenure,

continued to exist, although in a lesser degree. As
trade increased, and the middle classes obtained more

influence, the grievance of military tenures became

intolerable. Consequently, at the Eestoration of

Charles the Second, Parliament seized the oppor-

tunity of abolishing military tenures, and a law (6)

was passed, enacting that all wardships, liveries,

primer seisins, values and forfeitures of marriage, by
reason of any tenure of the king or others, be totally

taken away : that all fines for alienations, tenures by
homage, knight service, and escuage, and also all aids

for marrying the daughter and knighting the son, and

all tenures of the king m capite, be likewise taken

away ; and that all sorts of tenures held of the king

or others be turned into free and common Socage, save

only tenures in frankalmoign, copyholds, and the

honorary services of grand-serjeanty, which consisted

(a) Co. Litt. 58a

(6) 12 Car. IL c. 24.
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ill carrying the king's banner or his sword, or in being

his butler, champion, or other officer at his coronation.

"We have now seen how tenure by Knight Service

became merged in that of Socage, and also how Copy-

hold Tenure became gradually established amongst us

;

the result being that these two tenures, the one free,

the other base, are the only kinds by which land is

now held in England. We proceed next to inquire

what estates may be held in land ; and this will in-

volve the necessity of first tracing the steps by which

the present power of alienating real property was

arrived at.

Earlier fees It lias been previously mentioned that one of the

toThe^tenaiit's earliest forms of estates in land was that which con-
issue, ferred an estate for life upon the recipient, and at the

same time gave his children, if he had any, a right to

succeed him in the possession of the land after his

death. These estates were, as we have seen, called

Eeuds or Fees, and the course of descent was usually

to the eldest son and his issue, or, if he had none, then

to tlie next son and his issue, and so on ; and failing

these, to the daughters and their issue. But in the

event of the tenant's having no issue, or of his issue

failing, his estate escheated to his lord. When fees

were first established, tlie deed which usually followed

Fees were Hvery of seisin expressed that the land in question
granted to tlie

|^j^j ]jggjj Qrantcd to the tenant or " feoffee " and his
feoffee and his

_

°
heirs.

^^
_

" heirs." The word " heirs " originally meant only a

ginaiiymeaut mau's issue, they alone being the persons entitled to

issue. succeed him. Gradually, however, it became allow-

able, if a tenant died without issue, for at first a

Heirs now in- brother, and finally, all collateral relations, provided

aml'cou'aterar ^^'^7 "^^^^ descended from, and were of the blood of,

relations cap- the Original feoffee (c), to succeed to the feud, and the

aion. word " heirs " thus came to include all such persons.

(c) Wright, Ten. i8.
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The heir, whoever he might be, was entitled to succeed

to a fee, not by reason of any favour of tlie tenant in

possession of it, but because he had been designated

for that purpose in the grant of the fee. He had thus

a material interest in preserving the fee, and his con- Heir's consent

sent was therefore, at first, necessary to allow of its Lry7or'Sienii-

alienation. So also was that of the lord, for he, hav- t'oi of a fee.

Lords consent
ing granted it to certain j)ersons, had a right to insist also necessary,

that no one else should hold it, since otherwise the

rents and services on condition of rendering which it

had been granted might not be properly performed,

and the lord would also have less chance of regaining

the lands by escheat. But when the word " heirs " Lords permit

came to have a more comprehensive meaning, the feel°^
^"'^ ^

lord's prospect of escheat was considerably diminished.

He had therefore no great interest in preventing his

tenant from alienating a part of his fee : on the con-

trary, if he could get an immediate payment or fine

for giving his consent, alienation was to his advan-

tage, for the old tenant still remained subject to the

performance of all the services due to the lord, whilst

the land acquired by the new tenant remained liable

for the payment of all the rents in consideration of

which it had been originally granted (d). Moreover,

the lords took care, after a time, to guard themselves

against risk of losing their tenant's services by insert-

ing in the Great Charter of Henry the Third a proviso

(e) that no freeman should, from thenceforth, give or

sell any part of his land, but so that, of the residue,

the lord of the fee might have the services due to him
which belonged to the fee. Since, then, the tenant,

who was anxious to sell his land, and the lord, who
was the only person powerful enough to prevent

him, had come to an understanding on the subject, it

is not to be wondered at that the heir's right of sue- Heir's consent

cession was soon ignored, and his power of forbidding uecessaryr

(d) Perkins' Profitable Book, s. 674.
(e) 9 Hen. III. c. 32.
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a transfer of the fee lost to him. These changes were

not indeed eflected all at once ; for instance, the first

law, which permitted the alienation (/) of fees, only

applied to lands which a man had himself purchased,

which must, moreover, have been expressed to be

granted to him, his heirs, and " assigns ; " and after-

wards, when the alienation of inherited lands was

permitted, its exercise was limited to one-fourth of

such lands {g). But as early as the year 1290, the

statute of Quia Emptores (Ji), to which we shall have

occasion to refer again presently, allowed all persons

except the king's tenants in capite to alienate all or

any part of their lands at their discretion. And even

these tenants in capite were not long afterwards (i)

permitted to alienate their fees on paying a fine to

the king.

Passing of the The loss of the heir's right to prevent the alienation

g» a Emp- of ^ fee bid fair at one time to involve the loss to the

tores. Iq^^ Qf ^jjg feudal rights subject to which the fee was

held. For when once the privilege of alienating fees

without the heir's consent had obtained a firm footing,

the tenants began to look upon them as their own

;

and taking advantage, probably, of the disordered

state of the kingdom at the time of the Crusades,

began, without the consent of their lords, themselves

to " subinfeudate " to subtenants, without any reference

to the lord, whose seignorial rights were thus infringed

upon. But when the kingdom became more settled

under Edward the First, the lords quickly resumed

their former rights. It was too late to forbid the

transfer of a fee without the lord's consent, but they

put a stop to the practice of subinfeudation by causing

to be passed a statute {k), (known, from its opening

(/) Ll. Hen. I. c. 70.

(g) 2 Bl. Com. 289.

(/() 18 Ed. I. Stat. I.

\i) I Ed. III. c. 12.

{Jc) 18 Ed. I. Stat. I.
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words (/), as the statute of Quia Bm'ptores), which en-

acted (m) that it should be lawful for every freeman

to sell at his own pleasure his lands and tenements, or

part of them, but so that the feoffee should hold the

same of the chief lord of the same fee by such services

and customs as his feoffor held before, and {n) that if

he sold any part of such lands and tenements to any,

the feoffee should immediately hold it of the chief

lord, and should be forthwith charged with the ser-

vices, for so much as pertained or ought to pertain to

the same chief lord, for the same parcel, according to

the quantity of the land or tenement so sold. The

alienation of a fee which had been granted to a man
and his heirs, or to him, his heirs, and assigns, was

thus established, and' involved the right to transfer

an estate granted to the feoffor for life only, which,

when it came into the hands of another person, was

called an estate pur autre vie, one, that is, held for the

lifetime of another. But during the period of time

necessary to bring about these changes there had

grown up another kind of fee, to which different rules

applied, and which now claims our consideration.

It will be recollected that the earlier fees descended Origin of the

only to a man's issue, and that the word " heirs

"

denoted only persons answering to that description.

It is probable that fees limited to the feoffee's issue

were the only kind known at the time of the Conquest,

since fees only began to be introduced into Europe

about the year looo (o). It was immaterial, there-

fore, at that time, whether a grant were made to a

man and " his heirs," or to him and " the heirs of his

body." But when the word " heirs '\ came^to mean a

great many people besides the feo|fe<iJs 'iissue, there

arose a marked difference betweQ§g|the two forms of

(J) All the older statutes were in legal Latin.

(m) C. I.

(w) C. 2.

(o) Somner on Gavelkind, 102.
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Conditional
Fees.

Statute De
Donis.

grant. For although the new construction put upon

the word " heirs," by taking away to a great extent

the lord's chances of escheat, rendered him indifferent

to the alienation of a fee granted to a man and his

heirs, it was far otherwise when the fee had been

given to a man and the heirs of his body, since these

words did not admit of any larger interpretation, and

consequently the lord's chances of escheat were still of

considerable value. Hence although when fees began

to be alienated, those granted in such a manner be-

came capable of transfer, a certain amount of restric-

tion was imposed with regard to them. For the courts

held that such a fee only conferred an alienable interest

provided that the grantee had issue born to him ; and

that until that event happened, he could not part with

his fee. Such fees acquired, in consequence, the name
of Conditional Fees, as being conferred on condition

that the feoffee had issue, failing which they reverted

to the lord. This view of the case did not, however,

by any means please the lords, who saw their chances

of escheat thus seriously diminished. Therefore, in

the reign of Edward the First, shortly before the pass-

ing of the statute of Quia Emptores, another Act (^p)

was passed, known as the Statute De Donis Condition-

alibus, which, first reciting that in cases of lands given

upon condition, after issue begotten and born between

them unto whom they were given upon such condi-

tion, heretofore such feoffees had power to aliene the

land so given and to disinherit their issue of their

land, contrary to the minds of the givers, and contrary

to the form expressed in the gift, enacted that thence-

forth the will of the donor should be observed accord-

ing to the words expressed in the deed of gift, and

that lands or tenements given to a man and the heirs

of his body or the like should go to his issue, if any,

or, if there were no such issue, should revert to the

donor and his heirs. Such an estate in consequence

ip) 13 Ed. I. St. I.
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lost its name of a Couditioual Fee, and acquired that of Conditional

Fee Tail {q), since it was cut down, or mutilated, by the f Fee Tldr^^''^

exclusion of the heirs general, and was to last only so other fees

lung as there remained heirs of the body of him on simple.
^

whom it was bestowed. At the same time a fee granted

to a man and his heirs became known as a Fee Simple.

Fees Tail remained inalienable for about two hundred

years after the statute Be Bonis, after which time they

became, as we shall see hereafter, capable of being turned

into Fees Simple, and therefore subject to alienation.

It will be observed that we have hitherto spoken Alienation of

only of the alienation of an estate during its owner's ^^^^ ^^' ^^^^*

lifetime, alienation by will not having been estab-

lished until comparatively recent times. One reason

for this was that the feudal system only permitted

land to be transferred by public delivery of the im-

mediate ownership of it, a rule evidently inconsistent

with a transfer by will. To a certain extent this diffi-

culty was overcome by making a feoffment and livery

of seisin to a person who was, after the death of the

leoffor, to hold it for the benefit of such persons as

the feoffor desired ; and this transaction would be

upheld by the Court of Chancery. But the right of

alienation by will was not recognised by the Common
Law or by statute until the time of Henry the Eighth.

In the reign of that king an Act (r) was passed which

enacted that all and every person having, or who there-

after should have, any manors, lands, tenements, or

hereditaments holden in Socage, or of the nature of

Socage tenure, should have full and free liberty, power,

and authority, to give, dispose, will, and devise as well,

by his last will and testament in writing, or otherwise

by any act or acts lawfully executed in his lifetime,

all his said manors, lands, tenements, and heredita-

ments, at his free will and pleasure ; and when by the

(5) French taille.

(r) 32 Hen. VIIL c. I.
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Act of Charles the Second previously mentioned (s),

the greater part of the land in this country became

held by Socage, the power of alienation by will be-

came of great value. It did not, however, until recent

times, enable a person to dispose of real property

other than that which he had at the time of making

his will. But by the present Wills Act (t) it is

enacted (w) that the power of disposition by will shall

extend to all real estate to which the testator may be

entitled at the time of his death, notwithstanding that

he may become entitled to the same subsequently to

the execution of his will. The earlier "Wills Act did

not, moreover, extend to copyholds ; but we shall see,

when we come to the chapter specially devoted to

estates in land of this tenure, that they also can now
be disposed of both during lifetime and by will.

Estates for It remains to add a few words on the subject of

Estates for Years. The Feudal System, as we have

seen, dealt only with tenure by Military Service : it

despised all others. In time, however, there grew up

a system of allowing persons of inferior degree to

cultivate lands belonging to the lords on condition of

accounting for the produce, out of which they received

a certain allowance for themselves. They were thus

little more than bailiffs, removable at their lords'

pleasure. In time, however, the custom of letting

lands became general, and such a tendency ceased to

imply a necessary superiority on the part of the person

who let the land (or " lessor ") over the person to

whom it was let (or " lessee "). The lessees conse-

quently arrived at a more independent position, pay-

ing a fixed rent for their lands, and, provided they did

this, and also complied with any other conditions on

which they held, were entitled to undisturbed posses-

sion during their term.

(«) 12 Car. II. c. 24.

(t) 7 Wm. IV. & I Vict. c. 26.

(u) S. 3.
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At first, however, they had this riglit as against

their landlord only. For although a lessee, who had

been wrongfully turned out of his holding by his

lessor, was, after a time, permitted to bring an action

of ejectment against him, and thus recover the land,

besides obtaining damages for the wrong done, the

case was different if the lessee had been turned out by

some other person claiming by a title paramount to

that of the lessor. For then the lessee could indeed

bring an action against his lessor for not securing him
undisturbed possession of the land, but could not

recover the land itself. This was made a means of

defrauding the tenant, for a lessor who wished to put

an end to a lease would get some friendly plaintiff to

bring a preconcerted action against him for the land,

which he would take care not to defend
;
judgment

would accordingly be given against him, and the

plaintiff could then proceed to eject the lessee. An
Act, known as the Statute of Gloucester (v), was passed

in the reign of Edward the First, with a view to put

a stop to this practice, but with little effect ; and the

lessee still remained liable to be ejected by the pro-

cess above mentioned, until the passing of the 2

1

Hen. YIII., c. 15, which enacted that lessees, whether

holding by a parol or written lease, or by one by
deed, might prove that the action was fictitious, and
that in that case the lessees should, notwithstanding

such actions, hold their terms according to their

leases. But a lease was never recognised by the law

as of equal dignity with estates for life or in fee ; it

is still, therefore, only personal estate, and the feudal

seisin remains in the person who has the first estate Estate for

for life or in fee, after the term comes to an end; and ^^^^'sisnot

who is therefore distinguished as the freeholder, since

it is he, and not the lessee, who holds from the lord Always alien-

paramount. One advantage indeed formerly gained
^^^^'

by the low estimation in which terms of years are

(v) 6 Ed. I. c. II.
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held by the law was that they could be, unlike more

honourable estates, freely disposed of either during the

tenant's lifetime or by his will; but this advantage

has now disappeared, being, as we have seen, no longer

peculiar to personal estate.

Suinmary. The estates, therefore, in corporeal hereditaments

which we ' have to consider are, besides the minor

estates conferred by a tenancy at will or at sufferance

(terms to be explained hereafter), Estates for Years,

Estates for Life, Estates in Fee Tail, and Estates in

Eee Simple. "We will go on to examine them separ-

ately, taking them in the order in which they have

just been named. In so doing, we shall, at first, treat

of such estates as being held in land or freehold

tenure only, reserving the subjects of copyholds for

special consideration in a subsequent chapter.
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CHAPTEE II.

OF AN ESTATE FOR YEARS.

We saw in the previous chapter that one great dis-

tinction between estates for years and those for life or

any greater interest is that the former are personal

and the latter real property. There is also another

way in which the difference between them is strongly

marked. In early tiines no freeman would conde-

scend to accept an estate in land to endure for a

shorter time than his own life ; and, on the other

hand, no man not a freeman was, at first, allowed to

hold land for so long a time. Hence land held for

life or for any longer term was said to be " freehold
"

(that is, held by a freeman), and although in process

of time it was thought that a freeman might hold

land for a shorter term than his life without loss of

dignity, the old distinction still remains in the name
;

consequently the estates which may be held in land

are divided into two great classes, namely. Estates of Estates of Free.

Freehold (which include life estates and estates of EstateTLss

inheritance) and Estates less than Freehold. Of the ^^^"^ Freehold,

latter kind, estates for years are by far the most im-

portant, and the consideration of them will, conse-

quently, occupy the greater part of this chapter ; but

before coming to them a few remarks are necessary

on two minor varieties of estates less than freehold,

which are respectively known as Estates by Suffer-

ance and Estates at Will. • We shall, therefore, pro-

ceed to discuss these, and in doing so will follow the

course proposed to be adopted with reference to all

estates with which we are about to deal, by inquiring,

— I st. What they are, and how they may be created

;
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2nd, The incidents attaching to them; and 3rd, How
they may be alienated or put an end to.

Estate by suf- An estate by sufferance is where one who comes in
ferance.

^^ right hokls over without right (a). If, for in-

stance, a tenant for years after the expiration of his

tenancy continues to occupy the land of which he

was tenant, without either the assent or dissent of his

landlord, he is a tenant by sufferance, the law not

considering him a trespasser, because, having been

originally rightfully in possession, it will be assumed

in his favour that he is so still. It will not be ne-

cessary to say any more about this estate, since it is

obvious that it has the barest existence, and can only

arise by implication of law, inasmuch as any recogni-

tion of it by the owner of the land would convert it

into an estate at will.

Estate at will. j^^^ estate at will has been defined as the case of
How created.

i • i i ^ -i

lands or tenements bemg let by one man to another,

to have and to hold to him at the will of the lessor,

by force of which lease the lessee is in possession.

In this case the lessee is called a tenant at will, be-

cause he has no certain or sure estate, for the lessor

may put him out at what time pleaseth him (h). But

every lease at will must, at law, be at the will of both

parties, and therefore upon a lease to hold at the will

of the lessor, the law implies it to be at the will of

the lessee also (c), and consequently the lessee may
leave whenever he pleases.

Such a tenancy seldom exists except in the few

cases where it is implied by law. Thus, if a trustee

of land, who is in the eye of the law the owner of the

{a) Co. Litt. 57.

(b) No notice is necessary—a statement of the lessor's will that the

tenancy should terminate at once puts an end to it. Pollen v. Brewer,

7 C. B. (N. S.) 371.

(c) Co. Litt. 55^



OF AN ESTATE FOR TEAES. 33

property confided to him, permits the person who has

the beneficial interest (and who is called his cestui que

trust) to remain in possession as actual occupant of

the land, the law will imply a tenancy at will on the

part of the cestui que trust (d). Again, an implied

tenancy at will arises in the case of a person entering

upon land under an agreement for a sale of it to him
and remaining in possession after the contract has

gone off {c). A tenancy at will may, however, exist

by express agreement between the parties, where the

money rent, or other compensation to be made to the

lessor, is to accrue from day to day, and is not refer-

able to a year or any aliquot part of a year (/) ; or

where there is no rent paid, or any proof of an

agreement to pay rent {g).

The incidents of the estate of a tenant at will do not incidents of an

call for much notice, since both his responsibilities and ®®**^*® ** ^^^^'

his privileges are very limited. He is not bound to

take any care of the property which he occupies, and

is not therefore accountable for " permissive waste,"

that is, for allowing buildings or fences to get out of

repair by mere neglect (A). But he is, notwithstand-

ing, in general entitled, if his estate is summarily

determined by his lessor, to have Emblements, that is, Emblements.

to come upon the land after the expiration of his

tenancy in order to take away such crops (provided

they produce an annual profit) as were sown by him
during his occupation. If, however, he pays a rack

rent, or rent equal to the annual value of the land,

he may come within the provisions of the 1 4 & 15

Vict., c. 25 {i). This statute enacts (/) that when 14 & 15 Yict.

the lease or tenancy of any farms or lands held by °' ^^'

(d) Mellimj v. Leak, i6 C. B. 652.

(e) Hoioard v. Shav), 8 Mee and W. 119.

(/) Rlchardxon v. Lanr/ridge, 4 Taunt. 128.

(g) Doe V. Wood, 14 Mee and W. 682.
(h) Harnett v. Maitland, 16 Mee and W. 257.
(i) Haines v. Welch, L. R. 4 C. P. 91.

0) s. I.

c
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any tenant at rack-rent shall determine by the death

or cesser of the estate of any landlord entitled for

his life or any other uncertain interest, the tenant

shall, instead of claims to emblements, continue to

hold until the expiration of the then current year of

his tenancy, at which time he shall, without being

required to give or receive notice, quit upon the terms

of his lease or holding, in the same manner as if

his tenancy were determined by effluxion of time, or

other lawful means, during the continuance of his

landlord's estate. The succeeding owner is to be

entitled to recover (as the landlord could have done if

his interest had continued) a fair proportion of the

rent for the period elapsed from the termination of

the landlord's interest to the time of quitting ; and

the succeeding owner and tenant respectively are

to be entitled, as against each other, to all the

benefits, and be subject to the terms, to which the

landlord and tenant respectively would have been

entitled or subject in case the tenancy had deter-

mined in manner aforesaid at the expiration of such

current year.

How tenancy A tenant at will cannot transfer his interest to

terniined.
' another person, either during his lifetime or by will,

because that could only be done with the consent of

his lessor, and this consent would, of itself, create a

new lease. His estate is put an end to by the death

of either himself or his lessor (k), or by any act of

either party inconsistent with the existence of the

tenancy. Thus an agreement by the lessor to sell his

land (/), or his making a new lease to another person,

although with a proviso that the new lessee shall not

enter upon the land until some future period, at once

puts an end to the tenancy at will ; as does also any

act by the lessor in regard to the land for which he

{k) James v. Dean, II Ves. 383, 391.

{1} Daniels v. Davison, 16 Ves. 249, 252.
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would otherwise be liable to an action of trespass at

the suit of the lessee (m).

The inconveniences which attach to tenancies at

will are so many that these estates are not favoured

by the courts, which always prefer, if possible, to con-

strue them as leases from year to year (n) ; and any

reservation of a yearly rent will be taken to imply a

tenancy from year to year (o), which cannot be put an

end to by either party without due notice. This last-

mentioned estate is only a modified form of an estate

for years, to which, accordingly, we will next turn our

attention.

An estate for yea~rs is generally spoken of as a Estate for

" term " ( p) of years, because it is essential to its l^^"^^-
, , , . , . - Is a "term."

existence that both its commencement and its dura-

tion should be either certain or capable of being made
certain. Littleton defines a tenant for a term of years

thus :
—

" Tenant for a term of years is where a man
letteth lands or tenements to another for a term of

certain years at the number of years that is accorded

between the lessor and the lessee, and the lessee

entereth by force of the lease, then he is tenant for

years "
{q). The term for which the lease is made is

called in every case a term of years ; for although the

lease may be made for only half a year, or a quarter,

or any less time, this lessee is respected as a tenant

for years, and is styled so in some legal proceedings,

a year being the shortest term which the law in this

case takes notice of (r), and therefore any tenancy of

definite duration, as, for instance, one for three months

certain, is a term (s). The grant of such a term is

(m) Turner v. Bennett, 9 Mee and W. 643,
(n) Daniels v. Davison, 16 Ves. 249, 252.

(0) Pope V. Garland, 4 Yo. and C. (Ex.) 394.
(75) Latin terminus, an end.

iq) Co. Litt. 43b

(r) 2 Bl. Com. 140.

(») Doe V. Jloe, 5 B. and Aid. 766.
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also called a " demise," and the term itself is distin-

guished as a " chattel real," a phrase which points, on

the one hand, to the fact of its being personal property,

and, on the other, to its connection with land.

By whom it A term of years may, as a general rule, be created
may ecie,i ei

. 1^^ ^^^^ ^^^ having an estate greater than the term

itself. Thus not only can a tenant in fee or for life

create a term of years, but, moreover, one who is him-

self a tenant for years can carve a smaller estate out

of his own. The grantor (that is, the person making

the grant of the term) is also called the "reversioner,"

because after the expiration of the term the possession

of the land reverts or returns to him. The estate left

in him when he makes the grant is therefore called

his "reversion." But if he, at the time when he

creates the term, parts with the rest of his estate to

another person, the latter is called a " remainder-man,"

and his estate is known as a " remainder." A lease

made by a tenant for years out of his own term was

always binding on his representatives after his death,

but, with this exception, the rule at one time was

that if the grantor had an estate less than a fee-simple,

all leases made by him were put an end to by his

dying or by his forfeiting his estate, and did not bind

Tenant in tail, the reversioner or remainder-man. Thus if a tenant

in tail made a lease, and died before the expiration of

the term, the lease was not binding even on his issue.

32 Hen. VIII. This was partly remedied by the 3 2 Hen. VIIL, c.

28, under which tenants in tail were enabled, subject

to certain restrictions, to make leases of such lands as

had been accustomed to be let for the last twenty

years past, for a period not exceeding twenty-one

years or three lives. Such leases, however, only

bound the issue of the tenant in tail, and not the

Abolition of remainder-itian or reversioner ; but now, under the

coveriMAct*' Statute for the Abolition of Fines and Recoveries (t),

(<) 3 & 4 Wm. IV. c. 74, ss. 15, 40, 41.
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a tenant in tail can make a lease for any term not

exceeding twenty-one years, provided the lease is

made by deed, and commences from the date of such

lease, or from any time not exceeding twelve calendar

months from the date of such lease, and that a rent is

thereby reserved, which, at the time of granting such

lease, is a rack-rent, or not less than five-sixth parts

of a rack-rent. He may also make a lease for any

term, by deed inrolled according to the provisions

of the Act ; and all such leases will be binding on the

issue in tail, reversioner, and remainder-man. A
tenant in tail can, moreover, avail himself of the

provisions of the Settled Land Act, 1882, to be pre-

sently mentioned.

The Fines and Eecoveries Abolition Act rendered

the 32 Hen, VIII., c. 28, unnecessary, and it has

therefore been repealed except so much of it as

relates to leases made by persons having an estate in

right of their churches.

A tenant for life could not, at one time, make Tenant for life,

leases which would bind the persons entitled in

reversion or remainder after his death, unless express

powers for that purpose had been given to him by

the instrument which created his life estate. Sub-

sequently his powers were enlarged by various

statutes, known as the Settled Estates Act, which Settled Estates

empowered him to make leases, in some cases on his '^
'

-^ 77-

own authority, and in others by obtaining the sanction

of the Court of Chancery or the Chancery Division.

The last of these statutes, called The Settled Estates

Act, 1877 (w), is still in force so far as it is not incon-

sistent with the Settled Land Act. 1882 (v), which

enables a tenant for life (subject to the provi-

sions of the Act) not only to lease, but also to sell the

(m) 40 & 41 Vict. c. 18.

(r) 45 & 46 Vict. c. 38.
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Persons under
disability.

Married
women.

Abolition of

Fines and Re-
coveries Act.

inheritance of the settled estate. The extent and

nature of these powers and provisions will be con-

sidered in detail in our chapter on an estate for life.

With regard to tenants who have life estates by

curtesy or in dower (terms which will be explained

hereafter), the former come within the provisions of

both the statutes above mentioned ; the latter have

the same powers as are conferred upon an ordinary

tenant for life by the Settled Estates Act, 1877 (w),

but they do not appear to come within the provisions

of the Settled Land Act, 1882 (x).

Terms of years may, moreover, be created within

certain limits by persons under disability ; such as

married women, infants, lunatics, bankrupts, and con-

victs. As to married women, besides the powers con-

ferred by the above-mentioned Acts, it is provided by

the Act for the Abolition of Fines and Eecoveries (y)

that it shall be lawful for every married woman,

except where she is a tenant in tail, by deed to dis-

pose of lands of any tenure as fully and effectually as

she could do if she were unmarried, provided that she

does so with the consent of her husband, and that the

deed in question is publicly acknowledged by her in

the manner prescribed by the Act. And a lease made

by a husband and wife, or by the husband alone, of a

wife's freehold property, although without any special

formalities, is binding on them during their joint

lives (z). If the married woman is a tenant in tail,

she can make a lease by the same process as if she

were unmarried, but with the additional requisites of

obtaining her husband's consent and acknowledging

the deed, which, moreover, must be inroUed if the lease

is for a term of more than twenty-one years, or if it

reserves a rent less than five-sixths of a rack-rent (a).

(w) 40 & 41 Vict. c. 18.

(z) 45 & 46 Vict. c. 38.

{y) 3 & 4 Wm. IV. 0. 74, 3. 77.

{z) Bateman v. Allen, Cro. Eliz. 437, 438.

la) 3 & 4 Wm. IV. c. 74, 88. 40, 41.
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It may be convenient to mention here that the

above and subsequent remarks as to dealings with

property by a married woman do not relate to property

belonging to her for her separate use, unless expressly

so stated.

Infants cannot of themselves make binding leases ; infants,

it has therefore been enacted (h) that where any infant n Geo. iv.

is seised or possessed of, or entitled to, any land in ^ L.
™"

fee or in tail, or to any leasehold land for an absolute

interest, it shall be lawful for such infant, or his guar-

dian in the name of such infant, by the direction of

the Court of Chancery, to make such lease of the

whole, or any part, of his land, for such terms of years,

and subject to such rents and covenants, as the court

shall direct. But in no case is any fine or premium

to be taken, and the best rent that can be obtained,

regard being had to the nature of the lease, is to be

reserved. And no lease is to be made of the capital

mansion-house and the park and grounds respectively

held therewith, for any period exceeding the minority

of such infant.

The Settled Land Act, 1882, also confers upon

trustees and guardians of infants the same powers as

can be exercised under the Act by a tenant for life

not under any disability.

The principal enactments relating to leases being Lunatics,

made of the estates of lunatics are contained in the

16 & 17 Vict., c. 70, which enacts (c) that where any 16 & 17 Vict.

lunatic shall be seised or possessed of, or entitled to,
°* ^°'

any land in fee or in tail, or to leasehold land for an

absolute interest, the committee of his estate may, in

his name and on his behalf, under order of the Lord

Chancellor, make such a lease of the land, or any

(6) By the ii Geo. IV. & i Win. IV. c. 65, s. 17.

(c) S. 129.
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18 & 19 Vict.

c. 13.

part thereof, as the Lord Cliancellor shall order.

This includes (cl) power to luake leases of mines

already opened, or (e) to be opened. A subsequent

section (/) also enables committees, with the sanction

of the Lord Chancellor, to execute any powers of

leasing which have been given to lunatics who have

only a limited interest in land. All leases made in

pursuance of this Act are, by the 18 & 19 Vict., c.

I 3, declared to be good and effectual against all per-

sons claiming under any estate tail vested in any

lunatic. These powers also are extended by the

Settled Land Act, 1882.

Bankrupts and
Convicts.

32 & 33 Vict.

c. 71.

33 & 34 Vict.

c. 23.

Settled
Estates Act,

1877.

As to the other persons under disability, two modern

Acts have given to the trustees of bankrupts ((/) and

the administrators of convicts (h) powers of dealing

with the property of the persons whom they represent

as fully as those persons might themselves otherwise

have done. Moreover, the Settled Estates Act, 1877,

enacts (i) that all powers given by the Act may be

exercised by the trustees of the property of bankrupts.

The Crown.

1 Anne, c. i.

10 Geo. IV. c.

50.

The Crown is empowered (j), subject to certain

conditions, to make leases for terms not exceeding, in

ordinary cases, thirty-one years, or three lives, or

some term of years determinable on three lives; and

not exceeding, in the case of repairing leases, the term

of fifty years. And the Commissioners of Woods and

Forests may (k) grant leases of Crown land, vested in

them, for thirty-one years, or, in the case of leases of

buildings or of ground for building on or for making

(d) S. 130.

(e) S. 131.

(/) S. 133-1

{g) 32 & 33 Vict. 0. 71, S8. 15, 17.

W 33 & 34 Vict. c. 23, s. 12.

(i) 40 & 41 Vict. c. 18, s. 49.

(j) I Anne, c. i, s. 5.

[k) 10 Geo. IV. c. 50, 83. 22-33.



OF AN ESTATE FOR YEARS. 4

1

gardens, for auy term not exceeding ninety-nine years,

subject to the conditions of the enabling Act as to the

leases being made for a rent amounting to the full

value of the land unless they are granted for building

purposes.

As to Ecclesiastical Corporations, incumbents of Ecclesiastical

T • /7\ J i. • j-i-- ] 1 • J. Corporations.
Jivmgs may {l), under certam conditions, and subject -^gy .

to obtaining the consent of their patrons and bishops, 27.

make binding leases for fourteen, and in some cases

for twenty-one years. And by the 5 & 6 Vict., c. 108, s & 6 Vict. c.

ecclesiastical corporations, including incumbents, may,

with the consent of their patrons and bishops, and of

the Ecclesiastical Commissioners, make, subject to cer-

tain restrictions, building leases for terms not exceeding

ninety-nine years.

Other ecclesiastical corporations can of themselves 32 Hen. viii,

make leases of lands or hereditaments commonly let 5 Geo. iii. c.

for twenty years before such leases (m), and also of ^7-

tithes, tolls, and other incorporeal hereditaments (n),

for terms not exceeding twenty-one years or three

lives from the making thereof, subject to the observ-

ance of certain conditions. They may also (0), with s & 6 vict. c

the consent of the Ecclesiastical Commissioners (p),

make building leases for terms not exceeding ninety-

nine years (q), and leases of way-leaves or water-

leaves for any term not exceeding sixty years (r), sub-

ject to the restrictions contained in the enabling Act.

Moreover, they may (s), under special circumstances,

with the consent of the Ecclesiastical Commissioners,

make leases for such terms, and subject to such con-

{l) 5 & 6 Vict. c. 27.

(m) 32 Hen. VIII. c. 28, ss. i, 2.

(n) 5 Geo. III. c. 17.

(0) 5 & 6 Vict. c. 108.

(p) S. 20.

(9) S. I.

('•) S. 4.

(«) 21 & 22 Vict. c. 57, s. I.
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ditions, and generally in such manner, as the Com-
Universities missioneis think proper and advisable. Special powers

2° & 22 Vict, of leasing have also been given by statute to the Univer-
''• -w- .,. ^ sities of Oxford, Cambridge, and Durham, and the Col-
23 & 24 \ ict.

' ° '

c. 59- leges of Eton and Winchester (t).

Municipal Cor- Municipal Corporations are enabled to make leases,

T-^t Xvict. subject to certain restrictions. For under the Muni-
c- 50- cipal Corporations Act, 1882 (u), they may make a

lease of any corporate lands for a term not exceeding

thirty-one years from the date of the lease, at a

reasonable clear yearly rent without any fine ; they

can also make a lease for a term not exceeding

seventy-five years from the date of the lease, and

either at a reserved rent or on a fine, or both, of

tenements or hereditaments, the greater part of the

yearly value of which, at the date of the lease, consists

(v) of any buildings, or of land proper for the erec-

tion of buildings, or—where the lessee agrees to erect

a building or buildings of greater yearly value than

the land—of land proper for gardens, &c., to be used

with or for the accommodation of houses belonging

to the corporation or to other persons. A municipal

corporation may also (w), with the approval of the

Treasury, make any lease, and on any terms or con-

ditions.

Restrictions on There are also certain restrictions imposed on the

fo°r je^Ts^
^ ^ ground of public policy on the holding of estates for

Spiritual per- years. Thus it is enacted by the i & 2 Vict., c. 106

I & 2 Vict c. (^)' ^^^^ ^^ shall not be lawful for any spiritual person

106. -who shall be licensed or otherwise allowed to perform

the duties of any ecclesiastical office whatever, to take

to farm, for occupation by himself, by lease, grant.

(t) See the 2i & 22 Vict. c. 44, and the 23 & 24 Vict. c. 59.
(u) 45 & 46 Vict. c. 50, 8. loS.

(v) Sic.

(w) S. 109.

(x) S. 28. , •
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words, or otherwise, for term of life, or of years, or at

will, any lands exceeding eighty acres in extent, for

the purpose of occupying or using or cultivating the

same, without the permission in writing of the bishop

of the diocese specially given for that purpose ; and

this license, when given, is not to be for a term

exceeding seven years. With regard to religious and

charitable institutions, their power of taking leases

of land by way of gift is, in general, limited by the

Mortmain Act of George the Second {y), which requires 9 Geo. 11. c.

all gifts to them of any estate or interest in land to ^
"

be made by deed, witnessed by two witnesses, twelve

calendar months at least before the death of the

donor or grantor, and inrolled within six calendar

months from the time of its execution. There are,

however, numerous exceptions to this enactment, which,

moreover, does not apply in any case where the lease

is bond Jide made for full value.

Besides those leases which are made binding by Leases by

express legislation, there is another variety which ^^ "^^'^

"

owes its validity to a rule of law. For if a lease has

been granted by a deed to which both the lessor and

the lessee are parties, neither of them can afterwards

put an end to it on the ground that the lessor had no

estate in the subject of the demise at the time of

making the lease, the execution of a deed being in

the eye of the law a solemn act which a man cannot

be afterwards heard to contradict. Such a lease is

said to "work by estoppel," because a man's act or

acceptance estops or closes his mouth, so that he can-

not allege anything contrary to his deed. If the lessor

should afterwards acquire an estate in the premises,

the lease will become as good as if he had been

entitled all along to make the demise (z). If, how-

ever, he had, from the first, some interest in the

(y) 9 Geo. II. c. 36.

(2) Webb V. Austin, 7 Man. & Or. 701, 724.
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premises, the lease will uot work by estoppel, but will

be held to transmit such interest only, although it may
be less than that which the lessor purports to grant

;

the reason given for this somewhat curious doctrine

being the technical one that one deed cannot enure

to two intents (a) ; and this rule will hold good

although the lessor may subsequently acquire a greater

estate.

Modes of Next as to the modes by which an estate for years

ETttitTfor" ^^J be created. Tliis may be done by implication of
Years. -[.^^^ l^y parol, by writing, or by deed. We have seen

of law. that the courts lean to considering the payment of

rent as proof of an intention to create a yearly tenancy,

and that a tenancy at will may thus be enlarged into

the greater estate of a tenancy from year to year. A
yearly tenancy may also arise by implication of law,

although it was the intention of the parties to create

a longer term. Thus where a man, having entered into

an agreement for a lease, was let into possession of

the premises, and paid rent according to the terms

of the agreement, but no lease was executed ; it was

held that a tenancy from year to year had been

created (b). And the receipt of rent in pursuance of

a lease granted under a supposed power of leasing

which did not, in fact, exist (c), or in pursuance of a

lease void from not having fulfilled the requirements

of the Statute of Frauds {d), or of the Keal Property

Amendment Act (c) (both of which will be referred to

presently), have been held to create tenancies from

year to year.

By parol or A Icasc for a term of years may, except in the case

y wilting.
^^ leases under statutory powers, be granted by parol,

(a) Brereton v. Evans, Cro. Eliz. 700.

(6) Doe V. Smith, i Man. & Ry. 137.

(c) Doe V. Morse, I B. & Ad. 365.
{(l) 29 Car. II. c. 3. Berry v. Lindley, 3 Man. & Gr. 498.

(«) 8 & 9 Vict. c. 106. Lee v. Umith, 9 Exch. 662.
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or by writing, if the term does not exceed three years,

and if the rent reserved amounts to two-thirds of the

full improved value of the land (/), but a tenancy for

any longer term, or for a lower rent, would formerly,

under the Statute of Frauds {g), have had the force

and effect of a tenancy at will only, unless created by

writing ; and now it is enacted by the Eeal Property

Amendment Act {h) that all leases formerly required By deed.

by law to be in writing are to be made by deed, that JniL^m^a
'^

is, by an instrument sealed as well as written. Act.

No formal words are necessary to create a term of Form of

years, any words denoting an intention to give pos-

session being sufficient (i) ; and hence before the

passing of the Eeal "Property Amendment Act (/)

questions often arose as to whether certain writings

were leases or only agreements for leases. The

general rule is, that in each case the answer depends

upon the intention of the parties as collected from the

instrument (Z;) : therefore if the words are of them-

selves apt for creating a lease, but no intent appears,

no lease will be created (/). Thus, where there was an

agreement to lease a mine, but the mode of working

was to be determined by some competent person (m),

and, again, where the lessee agreed to accept a lease

on condition that the premises were put into repair (71),

it was held that no lease had been created. But, on

the other hand, the use of the words "agree to let,"

although with a stipulation that a lease and counter-

part should be prepared, has been held to create a

( f) The full improved value is the rent which a tenant would pay
who was bound to keep the premises in repair. Richardson v. Ktnsit,

5 Man. & Gr. 485, 497.

(g) 29 Car. II. c. 3, s. I.

(A) 8 & 9 Viet. c. 106, s. 3.

(i) Curling v. Mills, 6 Man. & Gr. 173.

\j) 8 & 9 Vict. c. 106.

{k) Morgan v. Bissell, 3 Taunt. 65.

{I) Doe v. Ashhurnei; 5 T. R. 163.

(hi) Jonfs v. Reynolds, i Q. B. 506.

(n) Doe V. Clarice, 7 C^. B. 211.
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present demise (o). Since the passing of the Act such

questions cannot arise as to writings, except where

the term does not exceed three years, but may still

do so as to deeds in cases where the wording of the

deed is very ambiguous. If the lease is for an alter-

native period, such as for seven, fourteen, ur twenty-

one years, the lessee alone has the option of putting

an end to it at the expiration of either of these

Lessee must terms {p). It is necessary that a tenant under an

ordinary lease should enter upon tlie property, other-

wise he will not have a term, but only an intei'csse

termini or right to enter.

Long terms of It should be here noticed that terms of years may
years.

^^ Created for purposes other than the existence of

the ordinary relation of landlord and tenant. When
estates for years received the same protection as other

estates, it was soon discovered that, besides answering

the purpose of short leases, they might, from their

peculiar nature, when extended in duration, be applied

with advantage in the settlements and complicated

arrangements of real property wliich became neces-

sary in the advancing state of civilisation (q). The

manner in which long terms of years are used for this

purpose will be more fully considered at the end of

this chapter ; at present we will confine our attention

to terms of years created for the benefit of an ordi-

nary lessee, and observe the rights and obligations

which they confer and impose in the absence of any

stipulation between the parties : questions as to the

ordinary form and effect of such stipulations being

reserved for a subsequent part of our work.

Incidents of an In considering the incidents of such an estate, the

yJars!
^"'^

fi^st to be uoticcd is the payment of rent to the lessor

Rent or Kent- by the lesscc. This rent, when it exists, is properly
Service.

(o) Doe V. Ries, 8 Bing. 1 78.

(p) Price V. Dyer, 17 Ves. 356, 363.

Iq) Watkins' Principles of Conveyancing, 45.
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called a Eent-Service, and is an annual return made

by the tenant in retribution for the land that passes

to him (r). It may be paid either in labour, money,

or provisions ; but is, at the present day, almost uni-

versally paid in money.

There is always an implied obligation on the part of Rent-Service

the lessee to render Eent-Service to the reversioner, reversion,**

and rent is, therefore, said to be "incident" to, or v,>#..^-v»c.vvv

follow, the reversion. The amount payable is pre-
vWvw,04W-WT*r'

sumed, in the absence of stipulation, to be equivalent

to the annual value of the premises occupied, but

it is the almost universal practice for the parties

themselves to agree upon the precise amount of rent

to be paid. A consequence of the rule that rent is Former conse-

incident to the reversion was, formerly, that if the ruie!^^
^

reversion were destroyed, the rent incident to it was

destroyed also. Now it is a rule of law when two

estates immediately reversionary to each other meet

in the same person and in the same rights, both

legal and equitable (s), that the one which gives the

title to possession, unless it is an estate tail, will, if

less in quantity than the reversion, be merged or

drowned in the other, and become extinct (t). If,

therefore, a tenant for life or for years of land makes

a lease and afterwards acquires the fee-simple of the

same land, his tenancy for life or for years may be

merged in the fee-simple, and before the passing of

the Act to be presently mentioned the rent reserved

by the lease would in such a case have been extin-

guished, because the reversion to which it was incident

had ceased to exist : the same fate would have also

attended the covenants of the lease. Thus it was

held in one case (u) that a tenant for years, who had

made a lease out of his estate for years, and subse-

(r) Gilbert on Rents, 9.

(s) 36 & 37 Vict. c. 66, s. 25.

(() Watkins' Principles of Conveyancing, 54.

(w) Wtbb V. Jiussdl, 3 T. R. 393.
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qnently taken a conveyance of the fee-simple of tlie

same lands, could not maintain an action against his

lessee for breach of covenant to pay rent and to repair

the premises, since the acquisition of the fee-simple

had merged his former reversion, and that being gone,

the covenants incident to it had also become extin-

guished. But, notwithstanding this, the lessee con-

tinued to be entitled to hold his land for the remainder

of the term granted to him, since the merger of the

reversion was no act of his, and it could not be per-

mitted that a lessor should be able, by any voluntary

acts, to defeat his own grant (y). Again, if a tenant

for years made an under-lease, and afterwards sur-

rendered his own lease to his lessor in order to have

it renewed, either to himself or to another person, the

benefit of the rent and covenants contained in the

under-lease was lost.

4 Geo. Ti. c. This last hardship was remedied by the 4 Geo. II.,

^ '

c. 28, which enacted (vj) that when a lease was sur-

rendered in order to be renewed the new lessee should

be in the same position as if the original lease had

been kept on foot ; and now it is provided by the 9th

Eeal Property section of the Kcal Property Amendment Act (x) that
^men men

yf\^Qj^ ^^j reversion expectant on a lease, made either

before or after the passing of the Act, is surrendered

or merged in a greater, the next estate is to be deemed

the reversion for the purpose of preserving such inci-

dents and obligations as would have subsisted but for

the surrender or merger.

How rent must Eent-servlcc must issue out of the thing demised,
be reserved. ^^^ must be reserved out of lauds or tenements to

which the lessor can have recourse, and therefore

(except in a demise by the Crown) cannot be reserved

(v) Sutton's Case, 12 Mod. 557, 558.
iw) S. 6.

(x) S & 9 Vict. c. 106.
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out of any incorporeal inheritance {y) nor out of goods

(2). Consequently if rent is reserved out of two

tilings, only one of which is capable of supporting

rent, it will be presumed that all the rent was reserved

out of tliat {a). It must also be reserved to the lessor

himself (5), and not to a third party. Moreover it

must be certain, but will be considered certain if

capable of being reduced to certainty (c).

If these precautions are not attended to, the lessor Distress for

will lose his Common Law right of Distress, that is, a
'^^"*"

right to enter upon the demised premises between the

hours of sunrise and sunset {d) and seize any corn,

grass, or other product growing on any part of the

laud demised (e), and also (subject to the exceptions

to be presently noticed) any personal chattels found on

the premises. The lessee must then either pay all

rent due, and the costs incurred in the seizure, or, if

he disputes the lawfulness of the seizure, he may
" replevy "

(/) the goods, by giving a bond to prose-

cute an action to recover them within a limited time

((/). If he fails to adopt either of these courses within

five days after notice in writing has been given to

him of the distress being made (A), the lessor may
proceed to sell the goods, taking care not to include

in the distress more than is reasonably likely to pro-

duce, when sold, a sum sufficient to pay the rent due

and all expenses incurred in making the seizure.

Any balance over belongs, of course, to the lessee.

It is optional for the tenant, if he considers that the

(y) Co. Litt. 47a.

{z) Spencer's Case, 5 Rep. 16*.

(a) Farewell v. Dickenson, 6 B. & C. 251.

(b) Chetham v. Williamson, 4 East, 469 ; Gilbertson v. Richards, 4
H. & N. 277.

(c) Daniel v. Grade, 6 Q. B. 145.

{d) Tutton V. Darke, 5 H. & N. 647.
(e) II Geo. II. c. 19, s. 8.

(/) Replagiare, to take a pledge,

(g) See as to this 19 & 20 Vict. c. 1 08, ss. 63 to 76.

(A) 2 Wm, & M, c. 5, s. 1.

* D
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landlord has no right to distrain, either to replevy

or to bring an action against his landlord claiming

damages for an illegal distress.

Chattels ex- The chattels privileged by Common Law from dis-

distress.
'"™

tress are—(i) Fixtures or things annexed to the free-

hold; (2) goods delivered to any person exercising a

public trade or employment, to be carried, wrought,

or managed in the M-ay of his trade or employ (i),

whilst they are on the premises in which that public

trade is carried on (j), including goods left in a ware-

house until sale (k), or pledged with a pawnbroker (I),

or left at a depository warehouse to be taken care

of (???) ; and (3) implements of trade, if in actual use

Lodgers' Goods at the time (?t). It is also provided, by a recent

statute (0), that any lodger whose goods are seized for

rent due by the immediate tenant may serve the land-

lord, or any person employed by him to levy the dis-

tress, with a declaration in writing setting forth that

the immediate tenant has no interest in such goods,

and that they are the property, or in the lawful pos-

session, of the lodger ; and thereupon, and upon pay-

ment of the rent (if any) due by the lodger to the

immediate tenant, the landlord is prohibited from

proceeding to levy a distress upon the goods of

Distress under such lodger. If the tenant fraudulently removes his

c. 19. ' ' goods from the premises, the landlord may, within

thirty days, follow and distrain the goods of such

tenant (but not those of any other person), unless

they have been previously sold to a bond fide pur-

chaser (/>).

(i) Gisbourn v. Hurst, Salk. 249.

(j) Lyons v. Elliott, I Q. B. D. 210.

(k) Thompson v. Mashitur, i Bing. 283.

[l] Swire V. Leach, iS C. B. (N. S.) 479.
(m) Miles V. Furher, L. R. 8 Q. B. 77.

(n) Simpson v. Uartopp, Willes, 512.

(") 34 & 35 Vict. c. 79.

(p) II Geo. II. c. 19, S3. I, 2.
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Under the Statute of Limitations, 3 & 4 Wm. IV., Arrears of rent.

c. 27 (q), no arrears of rent can be recovered but 3 ''^ 4 Wm. iv.

within six years next after the same have become due,

or next after an acknowledgment of the same in

writing given to the person entitled thereto, or his

agent, signed by the person by whom the same was

payable, or his agent. This statute applies to every

case where the rent has been reserved by a parol or

by a written lease. But if the lease has been made
by deed, the lessor is in a better position. Under 3 & 4 "Wm. IV.

another Statute of Limitations, the 3 & 4 Wm. IV.,
*'" '^'

c. 42, passed in the same reign as that just men-

tioned, a lessor could, in such case, bring his action

at any time within twenty years from the time when
he, or the person through whom he claimed, became

entitled to receive the rent, and could therefore recover

arrears of rent for the whole of that period ; the time

within which an action could be brought being, more-

over, extended where the person entitled to bring it

was an infant, a married woman, a lunatic, or beyond

seas (r) ; or where (s) an aclcnowledgment of the debt

in writing, or by part payment, had been made by

the person liable, or his agent. JSTow, however, under

the Eeal Property Limitation Act, 1874 (t), the period

within which a person can bring an action to recover

rent is limited to twelve years from the time when
the right first accrued to him, or some person through

whom he claims («). The 3 & 4 Wm. IV., c. 42,

would seem therefore to be repealed so far as relates

to the time within which an action can be brought,

and the amount of arrears recoverable (v), which are

now limited to twelve years ; but the Act of 1874 con-

tains provisions under which an extension is allowed

(q) S. 42.

(r) S. 4.

(8) S. 5.

(t) 37 & 38 Vict. c. 57.
(u) S. I.

{v) See Sutton v. Suttoti, 22 h D.



52 OF COUrOREAL HEREDITAMENTS.

in favour of persons who were under any of the

disabilities above mentioned when their right to bring

an action first accrued (excepting absence beyond seas)

(^w) ; and the time for bringing an action is still ex-

tended where there has been an acknowledgment by

the party liable, or his agent; such extension being,

however, for a period of twelve years, instead of

twenty years as formerly. Notwithstanding the

statutes of limitation, it is settled that so long as

the relation of landlord and tenant exists as a legal

relation, the right to rent is not barred by non-pay-

ment, for however long a period, although the amount

to be recovered is, in the case of a lease not under

seal, limited to six years' rent (x).

Lessee's liabi- The lessec is bound to pay rent, although the lessor

reiit. niay have failed to do repairs which he has covenanted

to do (y). This obligation continues, both at law and

in equity, even if the premises are burnt down (z),

unless there is some stipulation to the contrary ; for in

the absence of agreement the lessor is not bound to

rebuild premises destroyed by fire, nor will such an

agreement be implied from a covenant on his part that

the lessee shall have quiet enjoyment of the pre-

mises (a). At one time it appears to have been

doubted whether the lessor could claim payment of

rent without rebuilding the premises, if he had insured

them and received the insurance money (&) ; but it

Metropolitan is now Well Settled that he can (c). But under sect,
ing c

. g^ of the Metropolitan Building Act (d), any person

interested in any house or premises which may have

been burnt down can require the directors of the

(w) S. 4.

(x) Archhold v. ScuUy, 9 H. L. C. 360.

(y) Surplice v. Farnsworth, 7 Man. & Gr. 576.

(z) Baker v. IloUzappfel, 4 Taunt. 45 ; Iloltzappfel v. Baker, 18 Vee.

115; Hare v. Groves, Anstr. 687 ; Lofft v. JJennis, i E. & E. 474.
(a) Bayne v. Walker, 3 Dow, 233 ; Brovm v. Quilter, Amb. 619.

(6) Brown v. Quilter, Amb. 619.

(ci Leeds V. C/ieetham, i Sim. 146.

{d) 14 Geo. III. c. 78.
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office in the which the same had been insured to lay-

out the insurance money in rebuilding them, and it has

been decided that the application of this section of the

Act is general, and not limited to the metropolis (e).

By the 5 & 6 Vict., c. 35 (/), the lessee is bound Payment of

in the first instance to pay income tax, and then to
f'^^l'y^Q^^

^

deduct it from his rent ; and no bargain between the 35-

lessor and lessee to the contrary is to have any bind-

ing effect. As to other taxes, the lessee, in the

absence of any agreement, is bound to pay all personal

charges in respect of the land, but not taxes on the

land itself. He is therefore, in general, bound to pay

poor, watching, water, highway, and county rates, but

not land tax, sewer's rates, paving rate, or tithe rent

charge, and if he does pay them, he is entitled to de-

duct them from his rent, but only to the amount

which the lessor would be bound to pay on his rent

reserved (g) ; and a tenant who has paid his full rent

without deducting the amount v/hich he has paid on

account of taxes which the landlord ought ultimately

to bear cannot recover it back (Ji).

A tenant for years is, in the absence of covenant, Repairs,

bound to keep the premises which he occupies wind

and water tight, but • not to do substantial repairs (i),

and it would seem to follow that if he chooses to do

them he cannot recover the amount so spent from his

landlord. He is also, it would seem (j), liable for

permissive waste, and is consequently entitled, in the

absence of any proviso to the contrary, to take reason-

able " estovers " or " botes," that is, to cut wood for Estovers.

(e) Ex parte Gorely, 34 L. J. (Bankr.) i.

(/) S. 73-

{g) Andrew v. Hancock, i Brod. & B. 37.

(h) Andrew v. Hancock, i Brod. & B. 37. See Fuller v. Abbott, 4
Taunt. 105.

(i) Auworth v. Johnson, 5 C. & P. 239 ; Leach v. Thomas, 7 C. & P.

327-

ij) Harnett v. Maitland, 16 Mee & W. 257 ; Yellowly v. Gower, 12

Exch. 274, 294 ; but see Torriano v. Young, 6 C. & P. 8.
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fuel and for repairs, and to cut underwood and lop

Keeping boun- pollards. If he has land of his own adjoining that of

his lessor, it is his duty to keep the boundaries be-

tween such lands distinct throughout the term (k),

and if he fails to do so, he must either restore the

lessor's land specifically or substitute land of equal

value (I) ; or, if he has suffered the boundaries to

become confused, so that the lessor cannot tell to

what he is entitled, must make good the loss to the

lessor out of what may be considered as the common
fund (vi). The lessor is not bound to keep the de-

mised premises in repair unless he has expressly

agreed to do so {71), but it is probable that, if he has,

the lessee could recover from him any money which

he (the lessee) has expended on repairs, even though

he had previously paid his rent to the lessor without

claiming any deduction on that account. But a lessor

covenanting to repair must have had notice that

repairs are necessary, in order to render him liable to

an action for breach of his covenant (0).

Waste. A lessee is under an implied covenant to cultivate

his land in a husband-like manner (p) and according

to the custom of the country in which it is situate (q).

He is not entitled to commit " waste," which has been

defined as a sjDoil or destruction in houses, gardens,

trees, or other corporeal hereditaments, to the disin-

heritance of him that has the reversion or remain-

der (r). He may not, therefore, unless authorised by

the lessor, pull down houses or alter the nature of the

property demised, as by converting arable land into

(k) Spike V. Harding, 7 Ch. D. 871.

(I) Atty.-Gcrd. v. FuUerton, 2 Ves. & B. 263.

(m) Atty.-Genl. v. Stephens, 6 De G. M. & G. in.
(n) Goti V. Gand;/, 2 E. & B. 845.

(o) Makin v. Watkinson, L. R. 6 Ex. 25 ; See also London d: S. W.
Ry. Co. V. Flower, i C. P. D. 77.

(p) IlorsefaU v. Mather, Holt, N. P. C. 7, 9 ; Powley v. Walker, 5
T. R. 373-

{q) Le<)h V. He^oitt, 4 East, 154.

(r) I Inst. 8. 67.
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woodland, or meadow or pasture land into arable.

Neither may he, in general, unless by the same

authority, cut timber or open new mines or quarries.

But he has a legal right to dig for gravel or clay, or

cut convenient timber trees for the reparation of

buildings on the estate (s) ; and if there are already

open mines or quarries on the premises, he may work

them for the same purposes as they have been pre-

viously worked, but not further ; for instance, he can-

not work for profit a quarry which has been previ-

ously worked only for the purpose of doing repairs on

the demised property (t).

A tenant for years who committed waste might for-

merly, under the Statute of Gloucester (k), have a

writ of waste brought against him by his lessor, the

result being that the place wasted was forfeited, and

the tenant liable moreover to pay treble the amount of

the damage which he had committed. The writ of

waste has now been abolished (v), but a lessor may
bring an action and recover damages against a lessee

committing waste. He may also obtain from the

Court in which he has brought, or is bringing, an

action for waste, an injunction restraining the lessee

from any repetition or continuance of waste. On the

other hand, the lessee has the benefit of the 1 4 & i 5

Vict., c. 25, already referred to as having been substi-

tuted for the former law relating to emblements.

Questions occasionally arise between the lessor and Fixtures.

the lessee as to the right of the latter to remove

fixtures put up by him during his term. Fixtures

comprise anything annexed to the freehold, that is,

fastened to or connected with it ; mere juxtaposition

or laying an object, however heavy, on the freehold

(s) Co. Litt. 53b

(t) See Eli-as v. Griffith, 8 Ch. D. 521 ; 4 App. Cas. 454.
(m) 6 Ed. I. c. 5.

(v) 3 & 4 Wm. IV. c. 27, s. 36.
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not amounting to annexation (vj). According to the

older law, anything once annexed to the soil became

part of it, and could only be removed by the owner

of the soil, but exceptions to this rule have been

gradually established in favour of the persons who

may have put up fixtures, or their representatives.

Trade fixtures. The tirst exception appears to have been made in

the case of fixtures put up by a tenant for years for

the purposes of his trade. Thus, it was held in an

old case (x) that a soap-boiler was entitled to remove

vats, &c., which he had put up for the purposes of his

trade, and in a later case (v/), where a lessee had

erected buildings during his term for the purposes of

his trade, it was held that he might lawfully remove

such parts of them as consisted of a wooden structure

raised on a brick foundation. But it appears to be

doubtful whether he could remove a building, such

as a lime-kiln, having its foundations let into the

ground (z).

The general rule has been stated as follows:

—

" Things which a tenant has fixed to the freehold for

purposes of trade or manufacture may be taken away

by him, whenever their removal is not contrary to

any prevailing practice, when it will not cause material

injury to the estate, and when they were of themselves

of a perfect chattel nature before being put up (a).

Domestic
fixtures.

Notwithstanding some former decisions to the con-

trary (h), it is now well settled that the tenant has

also a right (though not to the same extent as in the

case of trade fixtures) to remove fixtures put up inside

a house for domestic use or for ornament. Thus it

(w) 2 Smith, L. C. 189.

{x) Poole s Case, Salk. 367.

(y) Penton v. Rohart, 2 East, 88.

(2) Thresher v. East London Waterworks Co., 2 B. & C. 6c8.

(a) Amos on Fixtures, 48.

(6) Poole's Case, Salk. 367.
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has been held that wainscots screwed to the wall,

grates, and the like, may be removed (c), as may also

an ornamental wooden chimney-piece (d) ; bnt that

a tenant is not entitled to remove a conservatory on a

brick foundation, attached to the walls of the house (e),

or green-houses on frames fixed with mortar to a

foundation of brickwork (/). .

With regard to fixtures put up for agricultural pur- Agricultural

poses, it was formerly held that, farming not being a
^

trade, a farmer tenant had not the same privileges as

one who was a trader. Thus, in one case (g), it was

decided that a tenant could not remove brick and

mortar buildings which he had put wp for agricultural

purposes, Now, however, it is provided by the 14 & 14 & 15 Vict.

I 5 Vict., c. 2 5 (A), that if any tenant, after the passing '^' ^^'

of the Act, with the consent of his landlord, erects any

buildings, engine, or machinery, either for agricultural

purposes, or for the purpose of trade and agriculture

(which shall not have been erected or put up in pur-

suance of some obligation on that behalf), he may
remove the same, notwithstanding that they may con-

sist of separate buildings, or be permanently fixed in

the soil, provided he does no damage to the estate in

their removal, or makes good any damage wdiich may
be caused thereby. The tenant must also give a

month's notice to the landlord of his intention to

remove the fixtures, and the landlord has a right, if

he pleases, to purchase them at a valuation.

Moreover, in the case of agricultural or pastoral Agricultural

holdings, to the extent of two acres or upwards, the 1875.^"°* '^

'

rights given by the last-mentioned statute have been

(c) Lee V. Risdon, 7 Taunt. 188.

(d) Avery v. Cheslyn, 3 A. «& E. 75.
(e) Buckland v. Butterfield, 2 Brod. & B. 54.

(/) Jenkins v. Gething, 2 J. & H. 520; Gardiner v. Parker, 18
Grant, 26.

{(j) Elwes V. Ma^v, 3 East, 38, and, with notes, 2 Smith, L. C. 169.

(/O s. 3.
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further extended by the Agricultural iroldings Act,

1^7 5 (0- ^'^^ under that Act (J) the tenant of such

a holding may remove any fixtures put up by him

after the commencement of the Act (Feb. 14, 1876),

ior whicli he is not under that Act, or otherwise,

entitled to compensation, excepting steam engines and

fixtures put up by him in pursuance of some obliga-

tion in that behalf, or instead of some fixtures belong-

ing to the landlord ; subject, however, to the following

provisions, viz. :

—

(i) he must pay all rent owing by

him, and satisfy all other his obligations to the land-

lord in respect of the holding
; (2) he must not in the

removal of any fixture do any unavoidable damage to

any part of the holding
; (3) he must repair any damage

which he may happen to do
; (4) he must give the

landlord a month's previous notice in writing of his

intention to remove the fixtures, and (5) the landlord

is to be entitled to buy the fixtures at a valuation.

As to steam engines, they are not removable unless

the tenant has given a written notice of his intention

to erect them, and the landlord has not given any

written notice objecting to his so doing.

When fix- The tenant's right to remove fixtures should be
tures must be .,,. ,., -r-, •, , i i-jj
removed. exiircised durmg his term. J^or it has been cieciaea

that a yearly tenant, who had quitted the premises of

which he was tenant, had no right to recover bells

and other fixtures which had been subsequently re-

moved by the landlord (k). But it appears to be

doubtful whether a tenant may not remove fixtures,

notwithstanding that his term has expired, if he

remains on the premises as a tenant by suffer-

ance (l).

(i) 38 & 39 Vict. c. 92.

(/) S. 53.
(k) Lyde v. Russell, i B. & Ad. 394.

Ij) Penton v. Robart, 2 East, 88 ; Weeton v. Woodcock; 7 Mee & W.
14; Leader v. Homewood, 5 C. B. (N. S.) 546.
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The tenant may, of course, deprive himself of the Effect of cove-

right to remove fixtures by entering into a covenant fixtui^s.

^

to that effect with his Landlord (m). If, however, the

articles enumerated in the covenant are all "landlord's

fixtures " (that is, fixtures which tlie tenant would not

be entitled to remove even in the absence of such a

covenant), any other general words in the covenant

which would prima facie include tenant's fixtures will

be held to refer to the landlord's fixtures only (%).

(m) For examples of such covenants see Naylor v. CoUinge, i Taunt.

19 ; Burt V. Hadett, 25 L. J. (C. P.) 295 ; Wilson v. Whately, i J. &
H. 436 ; Dumergue v. Riimsey, 33 L. J. (Ex.) 88.

(»t) Bishop V. EUiott, 11 Exch. 113.



( 6o )

CHAPTER III.

OF AN ESTATE FOR YEARS {continued).

Covenants and We have already said tliat the consideration of the
cuui itioiis.

form of the covenants which are ordinarily inserted in

a lease will be reserved for a future chapter, but it

will be more convenient to notice in the present some

recent enactments as to covenants and conditions in

leases generally, and for this purpose we must refer

briefly to the former state of the law on these two

points. At one time it was held that no stranger to

any covenant or condition could take any advantage

or benefit by it. Thus, if A made a lease to B, and

there were in the lease covenants by B for payment of

rent and other purposes, with a proviso that if B
failed to pay the rent, or to observe the covenants, A
might re-enter on the demised premises and put an

end to the lease ; and then A sold his reversion to C :

C, being originally a stranger to the covenants and

condition, could not take any advantage of them.

32 Hen. VIII. Xo meet this, an Act was passed in the reign of

Henry the Eighth {a), which enacted that the grantees

or assignees of any reversion or reversions should have

the like advantages against the lessees, by entry for

non-payment of rent or for doing waste or other for-

feiture, and should also have all and like and the

same advantage, benefit, and remedies by action only,

for not performing of other conditions, covenants, or

agreements contained or expressed in their leases or

grants, as the lessors or cantors themselves mi<j:lit

have had at any time. Similar provisions were also

(a) 32 Hen. VIII. c. 34.
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contained in the Act in favour of lessees, as against

the assignees of reversions.

Under this statute C, in the case we supposed above,

could now re-enter on the land, or sue B for breach of

covenant. If, however, A had granted part only of

the reversion to C, or had granted the whole, not to C

alone, but in part to C and the rest to D ;
either of the

new lessors could under the statute bring an action

against B for any breach of covenant {h), but the

statute did not confer on either of them a right of re-

entry, which was in many cases far more valuable

than that of bringing an action. For the Common Law

had another doctrine applying to conditions, although

not to covenants, namely, that a condition was entire

and indivisible, and, consequently, that none but an

assignee of the reversion of all the premises could

take advantage of it, unless the reversion had been

severed by operation of law (c).

The doctrine that conditions were indivisible also

gave rise to another difficulty. Leases often contain

a covenant by the lessee not to assign or underlet the

premises, with a condition that if he does so the lease

shall be forfeited. But in DumjJors Case (d), decided Dumpor'sCase.

in the year 1603, it was held that a condition in a

lease that neither the lessee nor his assigns should

alien it without the licence of the lessor was determined

by an alienation by licence, and that consequently no

subsequent alienation was a breach of the condition.

The application of the general rule to the facts of

this case seems to have been erroneous, and the cor-

rectness of the particular decision was afterwards

questioned by Lord Eldon (e), but it was nevertheless

(b) Twynam v. Pickard, 2 B. & Aid. 105, 1 12.

(c) Winter^s Case, Dyer, 308^.

(dl 4 Rep. 119b.

(e) BrummeU v. McPherson, 14 Ves. 173.
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22 & 23 Vict, law until the passing, in the year 1859, of the 22 &
'^'

23 Vict., c. 35, which in ell'cct provides (/) that every

licence to do an act which, without such licence, would

create a forfeiture, or give a right to re-enter, under a

condition in any lease granted before or after the

passing of the Act, shall, unless otherwise expressed,

extend only to the permission actually given, but not

so as to prevent any proceedings for a subsequent

breach unless otherwise specified on such licence, and

that {g) a licence so given to one of several lessees

or co-owners to assign or underlet his share or interest,

or to do any other act proliibited to be done without

licence, or to any lessee or owner, or to any one of

several lessees or owners, to assign or underlet part

only of the property, or to do any such acts as afore-

said in respect to part only of such property, shall not

operate to destroy or extinguish the right of re-entry

in case of any breach of the covenant by the co-lessee

or co-lessees or owner or owners of the other shares

in the property, or by the lessee of the rest of the

property (as the case may be) over or in respect of

such shares or interests or remaining property.

At the same time, the Act places the position of

assignees of part of a reversion on a more satisfactory

footing, by enacting (Ji) that where the reversion upon

a lease is severed, and the rent or other reservation is

legally apportioned (j), the assignee of each part of the

reversion shall, in respect of the apportioned rent or

other reservation allotted or belonging to him, have,

and be entitled to, all conditions or powers of re-entry

for non-payment of the original rent or other reserva-

tion, in like manner as if such conditions or powers

had been reserved to him as incident to his part of the

(/) S. I.

(,7) S. 2.

(h) S. 3.

(i) Rent is legally apportioned either by a grant of part of the rever-

sion out of which the rent issues, or by granting part of the rent to

one person and part to another.



OF AN ESTATE FOR YEARS. 63

reversion in respect of the apportioned rent or other

reservation allotted or belonging to him.

With regard to leases made after the 31st of Conveyancing

December 188 i, the Conveyancing Act, 1881 (y), has
'^

'

^

enacted (k) that, on the one hand, the rent and bene-

fit of the lessee's covenant shall be annexed to the

reversionary estate in the land, although there may
have been a severance of the reversionary estate ; and,

on the other hand, that notwithstanding such sever-

ance, the obligation of any covenant entered into by

the lessor (so far as he has power to bind the rever-

sionary estate) may be taken advantage of and enforced

by the person in whom the term is from time to time

vested. The Act also provides (/) that notwithstand-

ing the severance of the reversionary estate in any

land comprised in a lease, or the avoidance, or cesser

in any other manner, of the term granted by a lease

as to part only of the term comprised therein, every

condition and right of re-entry shall be apportioned

and remain in force with respect to the term wherein

each severed part is reversionary, or in respect of the

land still subject to the lease, in the same manner as

if there had been no severance.

Of the various covenants contained in leases, some When cove-
1 • J •

1 ,1 i. n 1 • J.1 n.ints run with
are binding only on the persons actually making them, ti^e j^n^j.

or on whose behalf they are made, others again are

said to " run with the land," meaning that the liability

to perform them, and the right to take advantage of

tliem, passes to every assignee both of the reversion

and of the term, this reciprocity being essential to

their existence.

The leading case on this subject is Spencer's Case (m), Spencer's Case.

(j) 44 & 45 Vict. c. 41.
(^•) Ss. 10, II.

{!) S. 12.

(vi) 5 Rep. I6^ and see notes, i Smith L. C. 68, et seq.
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in which it was held (i) that covenants run with

the land and bind the assignees, whether mentioned or

not, when they extend to things in esse parcel of the

demise, such, for instance, as to repair an existing

house; but (2) that covenants relating to things not

in esse at the time of the demise do not bind assignees

unless mentioned; and (3) that if the thing to which

the covenant relates is merely collateral to the land,

such as to build a house on land of the lessor not part

of the land demised, the assignee is not bound althougli

mentioned. Covenants of the first sort are : by the

lessor, that the lessee shall have quiet enjoyment of

the premises during his term (n), or for renewal of the

lease if required (0) : by the lessee, to repair the pre-

mises when required (p), or to put them in repair and

leave them peaceably and in good repair (q), or to in-

sure them (r), or not to assign them without licence (s^\

The soundness of the second resolution in Spencer's

Case has been questioned in a modern case {t), in

which the judges of the Court of Exchequer gave it

as their opinion that covenants of the second kind

ought to bind the assignee whether mentioned or not,

and such would seem to be the preferable view, but it

would appear that the resolution in Spencer's Case is

too firmly established to be shaken (?/.),

The alienation We have now arrived at the third division of our

nation of an' subjcct, namely, the alienation or determination of an
estate for estate for years. We have already seen who may

create and who may acquire terms of years ; also that

(re) Campbell v. Lewis, 3 B. & Aid. 392.

\n) Roe V. Uatjley. 12 East, 464, 469; Simpson v. CMyton, 4 Bing.

N. C. 758.

{p) Dean of Windsor^s Case, 5 Rep. 24^.

[q) Martyn v. Clue, 18 Q. B. 661.

(r) Vernon v. Smith, 5 B. & Aid. I.

(«) Williams v. Earle, L. R. 3 Q. B. 739. It must be understood

that these remarks apply only to the case of a landlord and tenant.

(() Mimkull V. Oakes, 2 H. & X. 793.

(«) Dart V. & P. 766, note (/).
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terras of years may be disposed of by will, provided, Alienation.

of course, that the person purporting to act thus is

capable of making a will. A term may also be the

subject of involuntary alienation by being taken from

the owner, or from his representatives after his death,

in order to pay his debts. But of this we propose to

treat more fully when considering the alienation of

estates in fee-simple, and will for the present content

ourselves with calling attention to the other ways in

which a term may be alienated.

In the absence of any covenant on his part to By assignment

the contrary, every lessee of a term, whether from

year to year, or for a longer term, may assign all or

part of his estate, notwithstanding that the lease

may not have been expressly granted to him and

his " assigns " {v). The same privilege belongs to

every subsequent assignee, but the original lessee

still remains liable under the covenants contained in Liability of

the lease (w), as does also his assignee so long as he assignees,

does not himself assign (x), although the lessee may
not have covenanted for his assigns (y) ; but an under-

tenant who is not an assignee of the whole term is

not liable (z). Every lessee who assigns his lease

is, therefore, entitled to a covenant by his assignee

for indemnity against any breach by the assignee of

the covenants contained in the original lease ; but

such a covenant would probably be in any case im-

plied, since it has been held that even the assignee

of a lease by mesne assignments, who has entered

into no covenants with the lessee, is bound to indem-

nify him against breaches of covenants in the lease

committed during such assignee's own tenancy ;
and

this obligation is not affected by the covenants which

{v) Church V. Broivn, 15 Ves. 258. 264.

(((') Staines v. Morris, 1 Ves. & B. 8, 11.

(x) Buckland v. Hall, 8 Ves. 91, 94.

(y) Vyvyan v. Arthur, 2 Dow & Ry. 670.

(z) Holford V. Hatch, i Doug. 183.
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Assignment
must be by
deed.

By death or

bankruptcy.

22 & 23 Vict.

c. 35-

the assignee may have made with his immediate

assignor (a).

By the Statute of Frauds (&), no lease (except in

copyhokls) is to be assigned except by writing, and

this iuchides leases originally made by parol (c), and

now, under the Eeal Property Amendment Act (d),

every surrender of a lease must be made by deed.

A lessee may also part with his estate by death or

by bankruptcy. No restriction against assignment can

now prevent the lease from vesting in his executors or

administrators, nor (unless enforced by a forfeiture

clause) in his trustee in bankruptcy. His executors

and administrators have the same interest in the lands

demised, and are subject to the same liabilities under

the lease, as the lessee himself, although the latter

may have been only a tenant from year to year. In

order to protect executors and administrators from a

continuing liability in respect of their testator's lease-

hold estate, it is enacted by the 22 & 23 Vict. c. 35
(c), that when an executor or administrator who has

acquired a lease by virtue of his office shall have

satisfied all claims under any such lease, which may
be due and claimed up to the time of the assignment

thereinafter mentioned, and shall have set apart a sum
sufficient to meet any ascertained liability under the

lease, and shall then have assigned such lease, he

shall not be subject to any further personal liability

to the lessor. But this is not to prejudice any right

of the lessor against the assets of the deceased, or

against the persons into whose hands those assets may
have come.

If the lessee becomes bankrupt and there is no

(rt) Monk V. Garrett, L. R. 7 Ex. loi.

(b) 29 Car. II. c. 3, s. 3.

(c) Bott'niri V. Martin, i Camp. 317.

{(1) 8 & 9 Vict. c. 106, s. 3.

(e) S. 27.
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clause in the lease providing for its forfeiture in that

event, the lease will vest in his trustee in bankruptcy,

who could always assign it to another party, unless

the lease contained a covenant by which " assigns ".

were expressly restrained from assignment (/). Under

the former Bankruptcy Acts (//), the trustees (who

were at that time called assignees) of a bankrupt were

to elect within a reasonable time whether they would

take to any leases the property of the bankrupt. And
now it is provided by the Bankruptcy Act, 1869 (/?), Bankruptcy

that the trustee of any bankrupt may, by leave of the
°

'
^

^'

Court {%), disclaim in writing any lease acquired by

him under the bankruptcy, and the lease is thereupon

to be deemed to have been surrendered on the date

of the order of adjudication ; any person injured there-

by being entitled to prove in the bankruptcy, as if he

were a creditor, for the amount of damage which he

has sustained. But {J) the trustee is not entitled to

disclaim in cases where an application in writing has

been made to him by any person interested in the pro-

perty, requiring him to decide whether he will disclaim

or not, and he has, for a period of twenty-eight days, or

such farther time as may be allowed by the Court of

Bankruptcy, declined or neglected to give notice whether

he will disclaim or not. Notwithstanding that the word
" surrender " means 'prima fade, a delivering up of the

lease in order that it may be put an end to, it is now
settled that the trustee's disclaimer puts an end to the

lease only so far as is necessary to relieve the bank-

rupt, and his estate, and the trustee, from liability,

and not so as to otherwise affect the rights of third

parties. If, therefore, a lessee assigns his lease, and

the assignee becomes bankrupt, and his trustee in

bankruptcy disclaims the lease, the lessee does not

(/) Pliilpot V. Hoare, 2 Atk. 219, note (2).

((j) 12 & 13 Vict. c. 106, s. 145 ; 24 & 25 Vict. c. 134, s. 131.

(/() 32 & 33 Vict. c. 71, s. 23.

(i) G. R. 1871, 28.

(j) S. 24.
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thereby escape his liability to the lessor in respect of

the covenants contained in the original lease (k). Or,

again, if the bankrupt has granted an under-lease of

the demised property, a disclaimer by his trustee in

bankruptcy does not affect the right of the lessor to

distrain for rent reserved by the original lease (/).

Determination A term of years may also be put an end to by

years. (i) forfeiture; (2) by effluxion of time; (3) by notice

properly given by a landlord or by a tenant ; and (4)

by surrender.

By forfeiture. Most Isases contain various covenants by the lessee,

such as that he will pay rent, keep the premises in

repair, or insure them ; and to these is added a pro-

viso that on the lessee's failing to observe the covenants

of his lease, the lessor shall be at liberty to re-enter on

the premises, and put an end to the term. It is evident

that there are many cases in which the enforcement of

this proviso by the lessor may work great hardship.

Consequently there are various circumstances under

which he will not be allowed to exercise this power.

Presumption of In the first placc, he will be presumed to have

lessor's right to Waived his right to a forfeiture, and be prevented
a forfeiture, therefore from enforcing it, if, after being aware of a

breach of covenant, he does any act which amounts

to the recognition of a subsisting tenancy by his lessee.

Thus a waiver will be presumed in such a case by the

lessor's acceptance of rent (m), or by his bringing an

action for rent due, unless the breach of covenant is

a continuing one (n), or unless the acceptance is that

of rent due on a day before that on which the for-

feiture was incurred. So also if a breach of covenant

is known to a lessor, and he afterwards deals with the

(k) Ifardini) v. Precre, 9 Q. B. D. 281 ; East and West India Dock
Co. V. IliU, 22"Ch. I). 14.

(l) Walton V. Levy, 17 Ch. D. 746.
(m) See Walrond v. Hawkins, L. K. lO C. P. 342.
(n) Doe V. Jones, 5 Exch. 498.
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lessee so as to lead him to suppose that a forfeiture

will not be insisted on, it will be presumed that the

right to a forfeiture has been waived (o). And a dis-

tress for rent in pursuance of the lessor's common
law right, even though only for rent due before the

covenant was broken, waives his claim to a forfeiture,

since the privilege of distress only belongs to him on

the assumption that the person on whom he distrains

is his tenant {p). But acceptance of rent is not a

waiver of a breach of covenant unknown to the lessor

at the time of acceptance {q), although the rent re-

ceived became due alter the breach (r). And if he

has brought an action for recovery of the premises

against the lessee on account of a breach of covenant,

he will not waive his right by making a demand for

rent for the use and occupation of the premises after

the date of the breach (s), or even by distraining for

rent
(f),

since bringing ejectment is a declaration on his

part that he considers the tenancy at an end, and a dis-

tress in such case, if not justified by a statute (it) to be

presently noticed, is merely a trespass on his part, and

does not involve a continuance of the tenancy.

A lessee may also, occasionally, obtain relief from Relief against

the Courts against the consequences of his breach of
^°^'^^'*"^'*^*

covenant. This subject has been dealt with by the

Conveyancing Act, 1881 {v), which applies whether conveyancing

the lease has been made before or after the passing ^^^' ^^^^'

of the Act. With the exception of forfeiture for

breach of covenants not to assign or underlet or part

with the land, and (in mining leases) of covenants to

permit the lessor to inspect the books and accounts of

(o) Flattery v. Anderdon, 12 Ir. Eq. R. 219.

(p) Co. Litt. 21 lb. Price v. Worwood, 4 H. & N. 512.

(5) Roe V. Harrison, 2 T. R. 425.
(?•) Croft V. Lumley, 6 H. L. C. 672.

(s) Toleman v. Portbury, L. R. 7 Q. B. 344.
{t) Grimioood v. Moss, L. R. 7 C. P. 360.

(«) 8 Anne, c. 18.

[v) 44 & 45 Vict. c. 41, s. 14..
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the mine and also the mine itself, and of conditions

for the forfeiture of the lease on the bankruptcy of

the lessee, or on his interest in the land being taken

in execution, no forfeiture of a lease or condition of

re-entry can be enforced unless and until the lessor

has served on the lessee a notice requiring him to

remedy the breach and make compensation in money

for the same, and the lessee has failed to comply,

within a reasonable time, with such notice. And
if the lessor is proceeding to enforce the right of

forfeiture or of re-entry by any means, the lessee

may apply to the High Court of Justice, which has

full discretion to grant or refuse him relief, and in

the former case upon any terms which it thinks fit.

The Act does not affect the law relating to re-entry,

or forfeiture, or relief, in case of non-payment of rent

(which will be noticed presently), but so far as it applies,

it is to have effect notwithstanding any stipulation to

the contrary. For the purposes of these provisions a

lease includes an original or derivative under-lease, and

a lessee includes an original or derivative under-lessee,

and the heirs, executors, administrators, or assigns of

an under-lessee ; whilst a lessor includes an original

or derivative under-lessor, with their heirs and assigns

respectively. "With regard to forfeiture for non-pay-

4 Geo. II. c. ment of rent, the Court of Chancery would at one time

relieve, in a fit case, without reference to the length of

time which had elapsed since the forfeiture. Sub-

sequently it was enacted by the 4 Geo. II., c. 28 (to),

that every lessee might, before the trial of any action

for ejectment brought for non-payment of rent, pay to

the lessor, or into court, all rent then due, and all

costs incurred, and that thereupon all proceedings in

the action should cease ; and further, that every lessee

ejected for non-payment of rent might, if he applied

within six calendar months, obtain relief from the

Court of Chancery, on condition of paying within

{w) S. 4.

28.
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forty days from the lessor's putting iu an answer

swearing to the amount due for rent, such sum,

together with all expenses incurred ; and that in

either of these cases the lessee should be entitled to

hold the demised lands according to the lease thereof

made without any new lease. This was re-enacted

by the Common Law Procedure Act, 1852 (x), and

now, by virtue of the Common Law Procedure Act, Common Law

1 860 (y), in case of any ejectment for non-payment of j-s'ea

^^^ ^

rent, any branch of the High Court of Justice may
relieve in the same manner as the Court of Chancery

could have done under the previous Act. If the

lessee has been ejected, and is re-admitted under these

statutes, the lessor is to be accountable only for so

much as he shall "bond Jide have made of the premises

from the time of entering into actual possession thereof.

It has been held under an Irish statute, containing

similar provisions (z), that the lessor is bound only to

account for such rents as he has actually received

during possession ; but if he omits to use due diligence

in collecting the rent or in letting the land, he will

be charged with a fair occupation rent (a).

If a term of years is made for a fixed period of time, By effluxion of

it comes to an end when that period has expired, and
*^°^^'

no notice either to leave, or of an intention to leave,

the demised premises need be given by the lessor or

by the lessee (b), except in cases where the lessor de-

sires to establish a claim, under a statute which will be

presently referred to, against a lessee wrongfully remain-

ing on the premises after the expiration of his term.

If the tenancy is one from year to year, it may By notice,

exist as long as both parties please, but is determin-

(x) 15 & 16 Vict. c. 76, ss. 210, 211, 212.

(2/) 23 & 24 Vict. c. 126, ss. I, 2.

(z) II Anne, c. 2 (Ir.)

(a) Callacjkan v. Lismore, Beat. 223.

(6) Cobh V. Stokes, 8 East, 358 ; Right v. Darhy, i T. R. 159, 162.
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able at the end of the iirst, as well as of any subse-

quent year, unless in creating it the parties use words

showing that they contemplate a tenancy for two

years at least (c). Such a tenancy cannot be put an

end to, unless by agreement, without notice being

given by the party wishing to determine it. A term

created by parol may be terminated by a parol

notice (d), and if there are several tenants of premises

held in common, notice to any one of them is suffi-

cient (e). Where the tenancy comes under the opera-

tion of the Agricultural Holdings Act, 1875, a year's

notice is necessary (/), unless a notice of some other

length has been expressly stipulated for (g). In other

cases the notice must be at least half a year's (not

six lunar months') (h) notice, and must be given so

as to complete a year, reckoning from the commence-

ment of the tenancy. If, however, the tenancy began

on one of the usual quarter-days, the proper notice

is from the next quarter-day but one before the ex-

piration of the current year of the tenancy, whether

the period between those dates be more or less than

six calendar months (i). When the time of the com-

mencement of the tenancy cannot be proved, notice to

quit, regulated by the time of the payment of the

rent, is prima facie evidence of the commencement of

the tenancy at that period, but such a notice must be

served personally on the tenant (J).
If there is a

written agreement for a tenancy, but no date is fixed

for its commencement, the presumption of law is that

the tenancy began on the date of the agreement (Jc).

But this presumption may be rebutted by the wording

of the agreement, e.(/., if the first quarterly payment of

(c) Doe V. Smaridge, 7 Q. B. 957.
(d) Timmins v. Rowlinson, Burr. 1603.
(e) Doe V, Crick, 5 Esp. 196.

(/) 38 & 39 Vict. c. 92, B. 51.

{g) Wilkinson v. Calvert, 3 C. P. D. 360.
{h) Doe V. Smith, 5 A. & E. 350, 351.
(i) Morgan v. Davies, 3 C. P. D. 360.
(;) Doe V. Forstcr, 13 East, 405.
(k) Doe V. Matthews, 1 1 C, B. 675.
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rent is made payable on one of the usual quarter-

days
(J).

The receipt by the lessor of rent, as such,

accrued due after the expiration of the time fixed by

the notice for determining the tenancy, is a waiver of

the notice (m), as is also distraining for rent due after

the expiration of the notice (71), and such a waiver, if

assented to by the tenant (0), creates a new tenancy

taking effect on the expiration of the old one. But

acceptance of payment for the use and occupation of

the premises after the expiration of the time fixed by

the notice is not a waiver of the notice (p).

If the tenancy is determined by forfeiture, effluxion Penalty on

of time, or notice to quit, and the lessee refuses to give over,

up the premises, the lessor can proceed against him by

bringing an action for recovery of the premises. In order

to punish lessees wrongfully retaining possession, it is

enacted by the 4 Geo. II., c. 28 (q), that a tenant 4 Geo. 11. c.

wilfully holding over after the determination of the

term, and after demand of possession made and notice

in writing properly given, shall pay for the time he

detains the lands at the rate of double their yearly

value; and by the 11 Geo. II., c. 19 (r), that any n Geo. 11. c.

tenant who has given notice to quit and does not
^^'

deliver up possession at the specified time, is to pay

double his former rent for such time as he continues

in possession. It will be observed that the latter

statute does not require the tenant's notice to be in

writing, and accordingly it has been held that a tenant

holding over after a parol notice is liable to pay double

rent (s). In order to entitle the lessor to double

value under the first of these statutes, the holding

(l) Sandill v. Franklin, L. R. 10 C. P. 377.
(m) Goodright v. Cordwtnt, 6 T. R. 219.
(n) Zouch V. WilUngalc, i H. Bl. 311.
(o) Jenner v. Clegg, i Moo. & Rob. 213.

(p) Boe V. Batten, Cowp. 243.
(q) S. I.

(r) S. 18.

(«) Tlmmins v. RowUnson, Burr. 1 603.
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over must be with a consciousness on the part of the

tenant that he has no right to retain possession (t),

and the landlord, therefore, is not entitled to recover

double value unless he can show a wilful holding over

by the tenant, it not being enough to show that the

premises were held over by a sub-tenant of the lessee,

unless it can also be shown that this was done with

the lessee's assent or authority (u). But every tenant

is bound to render up possession at the end of his

term, and therefore if a sub-tenant holds over, the

lessee, although he himself has given the sub-tenant

notice to quit, is liable to pay to the lessor the single

vakie of the premises for the whole time during which

the latter has been kept out of possession, and also all

costs incurred by him in ejecting the sub-tenant (v).

Where a tenant remains in occupation of the pre-

mises after the expiration of his term, the landlord is

8 Anne, p. i8. empowered by statute (vj) to distrain for any arrears

of rent in the same manner as he might have done

had the tenancy not been determined ; but (x) the

distress must be made within six calendar months

from the termination of the tenancy, during the con-

tinuance of the landlord's title, and during the posses-

sion of the tenant from whom the arrears are due.

It would seem that this Act does not give a lessor a

right of distress where a tenancy has been determined

by forfeiture, and not in the ordinary course (y).

By surrender. A term may also be put an end to by being sur-

rendered or given back by the lessee to the lessor.

statute of Under the Statute of Frauds (z), every surrender of a

lease, other than a lease of copyholds, must be in

(t) Swinfen v. Bacon, 30 L. J. (Ex.) 368.

(m) Rands v. Clark, 19 W. R. 48.

{v) Henderson v. i>quire, L. R. 4 Q. B. 170 ; and see Harding v. Ore-

thorn, I Esp. 57,

{tu) 8 Anne, c. 1 8, s. 6.

(X) S. 7.

(y) Doe V. Williams, 7 C. & P. 322 ; Grimwood v. 3Ioss, L. R. 7 C. P.

360, 365-
(z) 29 Car. II. c. 3, s. 3.
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writing, except in cases where a surrender would be

implied at law, and by the Eeal Property Amendment Real Troperty

Act (a), every surrender formerly required by law to ^^^" ™^°

be in writing must now be made by deed. A sur-

render will be implied at law if the lessee accepts a

new good lease (b) ; or if a new lessee is accepted by

consent of all parties (c) ; and the receipt of the key

of a house from a yearly tenant has been held to

operate as a surrender (d), as has also the acceptance

of rent by the lessor from an under-tenant (e). But

a surrender by the lessee does not put an end to the

interest of any under-lessee in the term (although it

is otherwise where the lessor re-enters on a forfeiture

of the original lease), even though the lessee was at

the time liable to forfeit his lease (/).

The Settled Land Act, 1882 (g), authorises a tenant

for life to accept a surrender of any lease of the whole

or part of any settled land, and gives him power, on

the surrender, to make a new lease ; taking into con-

sideration, if desired, the value of the surrendered lease

in determining the amount of the rent and the nature

of the covenants to be inserted in any new lease.

Provision has also been made by statute for the sur- Surrender of

1 c ^ 11 •
, 1 J- -u'l-i. lease in case of

render of leases belonging to persons under disability, persons under

The 1 1 Geo. IV. and i Wm. IV., c. 65, enacts that (h) disability.

the guardian of an infant or a married woman may, 1 ^vm.'iv.C
on application in the Court of Chancery, obtain leave ^^'

to surrender any lease and accept in its stead a new
lease, which is to be for such a term, and subject to

(a) 8 & 9 Vict. c. 106, s. 3.

(b) Davison v. Stanley, Burr. 2210.

(c) Phipps V. Scidthorpe, i B. & Aid. 50; Nickells v. Atherstonc, 10

Q. B. 944.
(d) Dodd V. AcMom, 6 Man. & Gr. 672.

(c) Thomas v. Cook, 2 B. & Aid. 119.

(/) Gt. Western By. Co. v. Smith, 2 Ch. D. 235 ; 3 App. Cas. 165.

{g) 45 & 46 Vict. c. 38, s. 13.

(A) S. 12.
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such conditions, as the court shall think fit. Also (i),

that the same persons may, with the sanction of the

court, accept a surrender of any lease in order to make
a new lease to be approved of by the court. The

settiedEstates Settled Estates Act, 1877 {j), enables guardians on
^^

'
^ ^^* behalf of infants, committees on behalf of lunatics, and

trustees of the property of bankrupts to exercise all

the powers and make any of the applications given or

•Settled Land authorised by the Act. And the Settled Land Act,

1882 (h), empowers the trustees or guardians of an

infant and the committee of a lunatic, with the sanction

of the Lord Chancellor, to exercise all the powers given

by that Act to a tenant for life. By virtue of the

same Act (/) a married woman who is a tenant for life

of any land has similar powers, which she may exercise

alone if the land is settled to her separate use, or

jointly with her husband if it is not. A restraint on

anticipation in the settlement is not to prevent the

exercise by her of any power under the Act.

Long terms of We now come to the consideration of long terms of
yeais.

years, not intended for the purpose of establishing the

ordinary relation of landlord and tenant.

The reader is probably aware that until lately there

existed in this country two distinct methods of adminis-

tering the law, namely, that of the Courts of Common
Law and that of the Court of Chancery. The former

and older method sufficed for doing justice at a time

when the ownership of property existed only in its

simpler forms. In time, however, the progress of

civilisation gave rise to more refined and complicated

modes of dealing with property, especially with land.

These methods the Courts of Common Law, in many
cases, declined to countenance, and notably in the

(i) S. 16.

{j) 40 & 41 Vict. c. 18, R. 49.

\k] 45 & 46 Vict. c. 38, ss. 60, 62.

(Z) S. 61.
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instance of land held in trust. In a subsequent part

of this work there will be found an account of the

way in which trusts were encouraged and established

by the Court of Chancery. At this stage we will

content ourselves with stating, that, as a general rule,

the Courts of Common Law did not recognise trusts.

If A conveyed the fee-simple of land to B, with direc-

tions to hold it for the benefit of C, the Courts of

Common Law refused to look beyond B, to whom the

land had been legally conveyed, and treated him alone

as owner of it. But the Court of Chancery did not

stop short at this, and, therefore, whilst not refusing

to recognise B as the legal owner, would nevertheless

compel him to carry out the purposes for which the

land was intrusted to him. B, therefore, in such a

case, was said to have the legal estate in the land,

whilst C had the beneficial or equitable estate.

Supposing that the owner of a landed estate wishes Their advan-

to preserve it in his family, so as to go after his death '
°

to his eldest son in the course of primogeniture, but

at the same time desires to make some provision for

his widow and younger children : a long term of years

offers him an effectual means of accomplishing this

object. He has merely to grant the estate for any

number of years (say a thousand) to trustees upon

trust to raise portions for his widow and younger

children, giving them power for that purpose to sell

or mortgage the estate if necessary, and then, sub-

ject to the term, to entail the property upon his eldest

son, by giving him an estate in it for life, with a

remainder after that son's death to his sons in tail.

By this means the eldest son will, on his father's

death, have the freehold of the estate, subject to the

terra, but at the same time the trustees will have a

right to take the profits of the land, if necessary,

during the term. If the widow or younger children

are to have a yearly income only, it will be merely

necessary for the trustees to see that that income is
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paid by the eldest son, and if he shouhl fail to pay it,

they can, under their powers, take possession of the

property in order to secure payment. If the portions

are to be paid in a lump sum, the trustees can mort-

gage or sell the whole, or part, of the estate in order

to raise such money as may be wanted, leaving the

eldest son otherwise in undisturbed enjoyment of the

property. There will be no difficulty in raising the

money on mortgage, since possession of an estate for

a thousand years offers as ample security as possession

of the fee-simple. The same means will be available

in any other case where it is desired to raise money
on the security of the estate.

Next, let us suppose that the objects for which the

term was created are either accomplished, or have

Satisfied terms, failed. In that case the term is said to be " satisfied."

Before the passing of the 8 & 9 Vict., c. 112, the

deed creating a long term of years usually contained

either a proviso (known as a "proviso for cesser")

that when the term was satisfied it should come to

an end, or else a declaration that, after being satisfied,

it should be held in trust for the person for the time

being entitled to the inheritance of the estate ; in

which case the term was said to be " attendant on

the inheritance." If the deed made no provision for

the case of the term becoming satisfied, a court of

law would sometimes presume it to have been sur-

rendered or put an end to, but only under special

circumstances (m), and as a general rule would con-

sider the term as existing, and the Court of Chancery

would always hold an existing satisfied term to be

attendant on the inheritance, whether so declared or

not (n). The beneficial interests both in the term

and in the reversion being thus united in one person,

were, by analogy to the law of merger previously

(m) Garrard v. Tuck, 8 C. B. 231.

(n) Maundrdl v. Maundrell, 10 Ves. 246, 269.
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explained, considered to be united, and the equitable

estate in the term was therefore merged in the equi-

table estate in the reversion. But although the equi-

table estate in the term became extinguished, the

legal estate in it remained, with a distinct and separate

existence of its own ; and this separation, caused by

the difference between legal and equitable estates,

was formerly used with advantage for the protection

of the person entitled to the inheritance, and of those

claiming under him.

For supposing a reversioner, on coming into posses- Advantages of

sion, to have found that the person creating the term

had mortgaged or otherwise incumbered the property

subsequently to the term : in that case the reversioner

was able, through his trustees, to claim the benefit of

the legal term of years—an estate prior to the date of

the incumbrances—and thus, both at Law and in

Equity, to exclude all persons claiming by virtue of

these incumbrances until after the expiration of the

term ; since it was obviously just that the owner of a

prior estate should not be affected by the acts of the

owner of a subsequent estate. And not only so, but

any purchaser for value (that is, every person tak-

ing an estate or charge in consideration of marriage,

money, or other equivalent) from the reversioner would

be equally protected, provided he took the precaution

to obtain fi'om the trustees of the term a declaration

of trust in his favour, or an assignment of the term

to trustees of his own, and provided he had no notice

of prior incumbrances before he took a conveyance (o).

These advantages, however, were found in practice

to be more than balanced by the evils arising from

the system of attendant terms.

(o) There were two exceptions to this last rule. The purchaser was
protected against a widow's claim to dower even though he had notice,

and on the other hand debts due to the Crown were not barred by
absence of notice.
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Disadvantages Thus a purchaser from a reversioner, if ho neglected

terms!^
^ ^^ S^^ ^^ assignment of the term, was liable to find

himself at any time postponed to a subsequent pur-

chaser of the same estate, who had bought without

notice of such first purchase, and had got an assign-

ment of the term (p). This was the case even though

the subsequent purchaser, at the time of getting the

assignment, had become aware of the first purchase,

since he had now acquired a prior legal title, and a

Court of Equity would not interfere in such a case

between two innocent parties, for it was said, " Where
the Equities are equal the Law shall prevail."

Moreover the doctrine of Equity as to notice ren-

dered the position of a purchaser precarious, even

when he had got in the term ; and since, in order to

guard against the difficulties which frequently arose

in establishing terms at law, it became customary to

keep several terms on foot, it was often difficult for

a purchaser to be sure that he had got the oldest term,

and the system had thus a tendency in some cases to

promote fraud.

The expense also of every conveyance was necessarily

greater, for in every case where there was an outstand-

ing term the title to the term haii^to be shown in the

same manner as that to the freehold, and if there was

more than one term the title to each had to be shown.

If the term and the inheritance were assigned by one

deed, the deed was necessarily longer and more expen-

sive. If separate deeds were used the expense was still

greater. Moreover expense was incurred in ascertain-

ing the trustees of terms, and the terms themselves

were occasionally found to have been lost by the

trustees having subsequently acquired the reversion {q).

(p) Goodtitle v. Morgan, i T. R. 755.

((7) The remarks in this and the two preceding paragraphs are taken,

in substance, from the Second Report of the Real Property Commis-
sioners, pp. 7-14.
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For these reasons it was enacted by the 8 & 9 Vict., 8 & 9 \'ict. c.

c. 112 (r), that every satisfied term of years which,

whether by declaration or by construction of law,

should upon the 31st day of December 1845 be

attendant upon the inheritance or reversion of any

lands, should on that day absolutely cease and deter-

mine, as to the land upon the inheritance or reversion

whereof such term should be attendant as aforesaid
;

except that every such term of years which should be

so attendant by express declaration, although thereby

made to cease and determine, should afford to every

person the same protection against every incumbrance,

charge, estate, right, action, suit, claim, and demand,

as it would have afforded to him had it continued to

subsist, but had not been assigned or dealt with after

the 31st of December 1845 ; and should, for the pur-

pose of such protection, be considered in every Court

of Law and Equity as a subsisting term : it was also

enacted (s) that every satisfied {t) term then subsist-

ing or thereafter to be created, and which, either by

express declaration or by construction of law, should

after that day become attendant upon the inheritance

or reversion of any lands, should, immediately upon the

same becoming so attendant, cease and determine as

to the land upon the inheritance or reversion whereof

such term should become attendant as aforesaid.

It results from this Act (which does not extend to

copyholds, customary freeholds, or leaseholds (^OO
(

I
) that a satisfied term created before the 3 i st of

December 1845, and not attendant upon the inheri-

tance by express declaration, is altogether put an end

to on that day
; (2) that a satisfied term created

before the 31st of December 1845, and attendant on

(r) S. I.

(s) S. 2.

[t] As to the meaning of the word "satisfied," see Anderson v. Pignet,

L. R. 8 Ch. 180.

(«) Dart, V. & P. 2S9.

* F
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the inheritance by express declaration, can no longer

be assigned after that date, but affords, both to the

person entitled to the inheritance and to any subse-

quent purchaser from him, the same protection as if it

remained for ever vested in the then trustee on the

trusts on which he held it on the day when the Act

came into operation ; that is, will render such a pur-

chaser safe against subsequent purchasers from the

reversioner, but not against prior purchasers, although

he had no notice of their claims ; and (3) that no term

created after the 3 1st of December 1 845 can be made,

by any means, attendant on the inheritance.

It only remains to add, that a satisfied term created

before the 31st of December 1845, and attendant

upon the inheritance by express declaration, will be

considered as subsisting, unless a Court of Equity

would, before the passing of the Act, have restrained

the person interested in it from setting it up in a

Court of Law (v).

(v) Cottnll V. Hughes, 15 C. B. 532.
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CHAPTER IV.

OF AN ESTATE FOR LIFE.

Having thus discussed estates less than freehold, we
will now ascend to the next stage, and consider those

estates which are of a freehold nature, first pausing to

remind the reader that there is a distinction between

freehold estates and estates in land of freehold tenure.

For there may be a- freehold estate (i.e., one for life or

in fee) in copyholds, which are estates of a base, and

not of a freehold, tenure. Freehold estates may be

classed under the two principal headings of— i st. Free-

holds of inheritance, or estates in fee-simple and in

fee-tail ; and 2nd, Freeholds not of inheritance, or

estates for life. It is proposed in this chapter to

notice the chief points relating to estates for life.

These are of two kinds, namely, those which are Estate for life

conventional, or expressly created by act of parties

;

and those which are legal, or created only by con-

struction and operation of law (a). The former are

the more usual, and exist when a man has an estate

in land which is to last for the term of his own life,

or for that of another, or for the lives of two or more

persons, of whom he may or may not be one.

Such an estate may be created by any person, not By whom it

under disability, who has an estate of freehold. But ™'^^ «cied e .

a tenant for years, however long his term may be,

cannot create an estate for life ; because, having only

a chattel interest, he cannot out of it create that

which the law considers a greater interest than his

(a) 2 Bl. Com. 120.
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Corporations, own. We have already seen that corporations may,

to a certain extent, create estates for life (&), and we
Infants. have to add that an infant may also create such an

estate under special circumstances.

18 & 19 Vict. For it is enacted by the 18 & 19 Vict., c. 43, that

from and after the passing of the Act (c), it shall be

lawful for every male infant not under the age of

twenty years, and for every female infant not under

the age of seventeen years (d), upon or in contempla-

tion of his or her marriage, to make (e), with the

sanction of the Court of Chancery, a valid settlement

of all or any part of his or her property, or of pro-

perty over which he or she has any power of appoint-

ment. By means of such a settlement, then, an infant

may create an estate for life, but the Act goes on to

provide (/) that any appointment or disentailing assur-

ance executed under the provisions of the Act by an

infant who is a tenant in tail, shall be void if the

infant afterwards dies before attaining the age of

twenty-one years.

Mode of creat- An estate for life may be created (
i
) by operation

fofufe^^*^^ of law, (2) by deed, or (3) by will. The estates for

By operation life which are created by the first-named process are

—

1st, Estates in Dower; 2nd, Estates by Curtesy; and

3rd, Tenancy in tail after possibility of issue extinct.

Estate in An Estate in Dower is that which a widow may have,

during her lifetime, in hereditaments of which her

husband was tenant for an estate of inheritance. It

will be necessary to explain this subject somewhat

fully, and since the former law relating to dower was

materially altered by the Dower Act (7) now in force.

Dower.

{b) 32 Hen. VIII. c. 28
; 5 Geo. III. c. 17 : 5 & 6 Vict. c. 108 ; 45

& 46 Vict. c. 50.

(c) 2nd July 1855.

id) S. 4.

(e) S. I.

(/) S. 2.

(y) 3 & 4 Wnn. IV. c. 105.
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(which applies only to women who were married after

the 1st of January 1834), we will explain how the

law stood before the passing of that statute.

Under the old law, a widow was deemed to be Former law of

entitled to an estate for life in one-third part of all

hereditaments, corporeal or incorporeal, of which her

husband, at any time during the coverture, had had

the sole legal possession for an estate in fee-simple

or in fee-tail, and which any of her issue, actual or

possible, was capable of inheriting. Of the right

to this estate she could not be deprived, after her

marriage, by any alienation or disposition which her

husband might make of the hereditaments in question,

unless she formally assented thereto and expressly

released her right to dower. If before her marriage

she, or her guardian for her (^), if she were an infant,

accepted a jointure (that is, a competent livelihood of

freehold for her life of lands, to take effect in posses-

sion immediately on her husband's death (i),) then she

was, under the Statute of Uses (/), deprived of her

riarht to doAver. She would also have been restrained

by the Court of Chancery from claiming dower if the

provision thus made for her were sufficient, although

it might not have come out of property strictly within

the terms of the statute (k). She could not be

deprived of her dower by any jointure made for her

after her marriage, but she would, in such a case,

have been compelled to give up either her dower or

her jointure. If, however, nothing had been done

which barred her dower, her right to it was paramount

to the claims of all purchasers, incumbrancers, or cre-

ditors, from or of her husband.

The widow herself was not entitled to take posses-

(/() Drury v. Buckingham, 3 Bro. P. C. 492.

(i) Co. Litt. 36l>.

(j) 27 Hen. VIII. c. lO, s. 6.

(k) Williams v. Chilty, 3 Ves. 545 ; Co. Litt. 36b note B. ; Vizard v.

LoiKjdale, cited 3 Atk. 8 ; Uarthshore v. Ghalie, 10 Ves. I.
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sion of any land for lier dower, but it was the duty

of the heir to assign one-third of her husband's lands

for that purpose ; if he neglected to do so, or made an

unfair assignment, she was entitled to a writ of dower,

in pursuance of which the lands out of which her

dower was to be derived would bo marked out by the

sheriff of the county in which they lay. If any dower

was to come out of incorporeal hereditaments, she was

entitled to receive one-third of the profits derived from

them.

She could also claim arrears of dower which had

become due, either from neglect in paying her or in

consequence of no land having been assigned for her

benefit. At one time there was no limit, either at law

or in equity (/), to the amount which might be so

claimed, but her rights in this respect were afterwards

limited to six years' arrears of dower (m).

The former law of dower was not open to much
objection in the days when the alienation of land was

prohibited, but afterwards it became a source of very

serious inconvenience. The Court of Chancery did

indeed permit a purchaser of land to protect himself

against the dower of the vendor's wife, if he could

manage to procure the assignment to a trustee for him-

self of one of those long terms of which we spoke in

the last chapter. He could also prevent his own wife's

right to dower from fastening upon land which he

purchased, by framing the conveyance of it to himself

in a manner which need not be particularised here,

further than to say that, by means of the intervention

of a life estate, given to a trustee for the purchaser,

the latter did not take a legal estate of inheritance in

possession in the lands, in the absence of which, as we
have seen, his widow had no claim to dower. A man

(I) Oliver V. Richardson, 9 Ves. 222.

(to) 3 & 4 Wm. IV. c. 27, 3. 41.
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might also coerce his widow into relinquishing her

dower, by making some provision for her in his will

conditional on her doing so. Practically, therefore,

the widow's claim to dower was in most instances

evaded, though not without considerable expense and

some risk, and the Legislature consequently decided

to make a sweeping change in the law.

This was effected by the Dower Act (n), which Dower Act.

applies, as we said, to all women who were married

after the ist of January 1834 (0). The Act (p) gives

every widow to whom it applies a right -to dower not

merely out of all legal, but also out of all equitable, or

partly equitable and partly legal, estates of inheritance

in possession (other than estates in joint tenancy) to

which her husband was beneficially entitled at the

time of his death, or which (q) he had a right to enter

upon. The Act in this respect applies as well where

the parties were married before as after its passing (r).

It also affirmed by fresh enactment what had been the

law previously, namely, that (s) no gift made by a hus-

band to his widow by will of personal estate or of any

of his land not liable to dower should defeat or pre-

judice her right to dower, unless a contrary intention

were declared by the will. But the other sections of

the Act render the widow's dower very precarious, and

entirely dependent upon the pleasure of her husband.

For it is enacted that (t) no widow shall be entitled

to dower out of any " land " (a term which in the Act

extends to all hereditaments liable to dower, cor-

poreal or incorporeal, and to any share thereof (u),)

which shall have been absolutely disposed of by her

(m) 3 & 4 Wm. IV. c. 105.

(o) S. 14.

(p) S. 2.

(9) s. 3.

(r) Mcintosh v. Wood, 15 Grant, 92.

(.9) S. 10.

(t) S. 4.

{u) S. I.
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husband in his lifetime or by will (?') ; that all partial

estates and interests, and all charges created by any

disposition or will of a husband, and all debts, incum-

brances, contracts, and engagements to which his land

shall be subject or liable, shall be valid and effectual

as against the right of his widow to dower ; that (to)

a widow shall not be entitled to dower out of any land

of her husband, when in the deed by which such land

was conveyed to him, or by any deed executed by

him, it shall be declared that his widow shall not be

entitled to dower out of such land ; that (x) a widow

shall not be entitled to dower out of any land of

which her husband shall die wholly or partially intes-

tate, when by his will he shall declare that she shall

not be entitled to dower out of such land, or out of

any of his land ; that (j/) the right of a widow to

dower shall be subject to any conditions, restrictions,

or directions which shall be declared by the will of

her husband ; and (z) that where a husband shall

devise any land out of which his widow would be

entitled to dower but for such devise, or any estate or

interest therein, to or for the benefit of his widow,

such widow shall not be entitled to dower out of or

in any land of her said husband unless a contrary

intention is declared by his will. But it is provided

(a) that the Court of Chancery may enforce any cove-

nant or agreement entered into by, or on the part of,

any husband not to bar the right of his widow to

dower out of his lands, or any of them ; and (h) that

the Act shall not extend to the dower of any widow

who shall have been, or shall be, married on or before

the 1st of January 1834; and shall not give to any

will, deed, contract, engagement, or charge executed,

{v) S. 5.

(w) S. 6.

(3-) S. 7.

{y) S. 8.

(z) S. 9.

(a) S. II.

(6) S. 14.
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entered into, or created before the said 1st of January

1834, the effect of defeating or prejudicing any right

to dower. It results from these enactments that a

declaration against dower, contained in a deed exe-

cuted before the 1st of January 1834, will not bar the

dower of a woman who was married after that date

(c) ; and that the old form of conveyance which was

employed to bar dower is no longer effectual, since a

widow can now claim dower out of land in which her

husband had only an equitable estate of inheritance.

If a wife dies seised of an estate of inheritance, Estate by cur-

either legal or equitable (d), in any hereditaments,

her husband, if he. survives her and has had by her

issue born alive and capable of inheriting her estate,

is entitled to hold the lands for the remainder of

his life (e). He is said in such a case to have an

estate by the curtesy of England, or more shortly an

estate by curtesy. The wife's estate must have been

one of inheritance, consequently there can be no

curtesy out of an estate granted for lives however

numerous (/). It is also necessary that the husband's

children by her might have been able to claim the

estate as heirs ; if it has been expressly given to them

after their mother's death, they will take as purchasers,

and their father's claim to curtesy will be excluded (g).

The result will be the same if an instrument giving a

life estate to the wife expressly declares that, upon

her death, the inheritance shall descend to her heir,

and that her husband shall not be tenant by the

curtesy (Ji). Curtesy, unlike dower, could never be

barred by getting in a prior attendant term, since it

always took effect out of equitable as well as out of

legal estates ; and it is now settled that where a

(c) Fry V. Noble, 7 De G. M. & G. 687.

{d) Sweetapple v. Bindon, 2 Ver. 536.

(c) 2 Bl. Com. 126.

(/) Stead V. Piatt, 18 Beav. 50, 56.

{</) Barker v. Barker, 2 Sim. 249.

(A) Bennet v. Davis, 2 P. Wms. 316.
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married woman has an estate of inheritance which is

settled for her separate use, her husband, if he survive

her, is entitled to an estate by curtesy in it, unless she

has disposed of the estate by deed or will (i). It

should be added, that if the land is of gavelkind tenure,

the birth of issue is not necessary to entitle a husband

to an estate by curtesy : on the other hand, he cannot

claim more than one-half of the annual rents and

profits, and he loses his estate if he marries again.

Tenancy after A tenancy after possibility of issue extinct may

is'^ueSuict. occur where land has been given in special tail, as, for

instance, to a man and the heirs of his body by his

present wife {j). Here, if the wife dies without issue

the man cannot have issue who can take the estate

;

his possibility of issue is therefore said to be extinct,

and he himself, since he is prohibited by statute (^')

from barring the estate tail after his issue have become

extinct, has an estate in the land for his life only, but

with the privilege of committing waste ; a privilege

which, as we shall see hereafter, is riot incident to the

estate of any other tenant for life.

]iy deed. An estate for life can also be created by deed. Such

an estate, if intended to take effect during the lifetime

of the person creating it, might, before the passing of

the Statute of Frauds (/), have been created either

by means of a deed, or by feoffment and livery of

seisin without any writing. The statute, however,

enacted (in) that all estates of freehold in messuages,

manors, lands, tenements or hereditaments, made or

created by livery of seisin only, and not put in writing

and signed by the parties making or creating the

same, or their agents thereunto lawfully authorised by

(i) Coojyer v. Macdonald, 7 Ch. D. 288.

(j) 2 Bl. Com. 124.

\k) 3 & 4 Wm. IV. c. 74, s. 18.

(/) 29 Car. II. c. 3.

(to) S. I.
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1

writing, sliould have the force and effect of estates at

will only, and no greater force and effect, any con-

sideration for making such estates, or any former law

or usage to the contrary, notwithstanding. Hence,

before the passing of the statute next to be mentioned,

an estate for life might be created either by feoffment

and livery evidenced by writing, or by deed. But

now it is provided by the Real Property Amendment Real Property

Act (/i) that a feoffment made after the 1st day of ^^t.

October 1845, other than a feoffment made under a

custom by an infant, shall be void at law unless evi-

denced by deed.

. An estate for life may moreover be created by will. By will,

which must be in writing, but need not be under

seal.

The words of a deed or will creating an estate for Form of

the recipient's own life do not, obviously, include any

person besides the tenant himself. It is not necessary

that the estate should be expressly conferred on him

for life. A grant by deed " to A " is enough to give

A an estate for life in the land, and will not give him

any greater estate. It is a general rule of law that

a grant is to be construed most strongly against the

grantor, and hence, if in the case supposed the grantor

had an estate in fee-simple in the land, it would seem

to follow that A ought to acquire that estate and not

one for his life only. But this case is an exception

to the general rule. The earlier fees, as we know,

were granted only for life, and thus a grant " to A "

would then have given him all that the grantor was

capable of bestowing, and would, therefore, have com-

plied with the rule. And afterwards, when it became

possible to acquire a fee of inheritance, it was made

essential that every grant by feoffment or by deed of

such an estate should be made to the grantee's "heirs"

{?i) 8 & 9 Vict. c. 106, 8. 3.
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or the " heirs of his body " as well as to himself, failing

which he took an estate for life only. This rule still

applies to all deeds executed before ist January 1882,

although, as we shall see later on, other words may
bo used in the case of deeds executed on or after that

date. As to wills, the rule is now different ; for a

devise of real estate "to A " gives him the whole

estate or interest which the testator had power to dis-

pose of by will in such real estate, unless a contrary

intention appears by the will (0),

Limitation of

an estate pui'

autre vie. .

Estate pur
autre vie not,

at one time,

devisable.

An estate granted to one person, and which is to

last so long as one, or more, other person, or persons,

live, is called an estate pur autre vie, that is, for the

life of another. In order to provide for the event of a

tenant pur autre vie dying before the expiration of the

life or lives for which his estate is granted, it is cus-

tomary to " limit " or define the boundaries of it, by

specifying the persons who are, if necessary, to take it

after his death. Before the passing of the Statute of

Frauds (jp) this was a matter of importance, since an

estate pur autre vie was not devisable. If, therefore,

the estate had not been limited to any person after the

tenant, and the latter died in the lifetime of a cestui

que vie (or person for whose life it was granted), the

estate became vacant ; for the heir could not claim it,

since it was not an estate of inheritance ; and the

executor could not claim it, since it was real estate,

and an executor, as such, has only a right to receive

the personal estate of his testator ; while at the same

time the estate continued to exist so long as any

cestui que vie was alive. The consequence of this, in

the case of a corporeal hereditament, was that the

first person who could get possession of the land, by

actually entering upon it, might keep it during the

rest of the term as " general occupant." And this

(o) 7 Wm. TV. and i Vict. c. 26, s. 28.

(pj 29 Car. II. c. 3.



OF AN ESTATE FOR LIFE. 93

person, even if he happened to be the heir of the

tenant pur autre vie, was not liable, in respect of this

estate, to pay any of the tenant's debts, since the estate

had not come to him by descent. But an estate pur

autre vie in a corporeal hereditament may be limited

either to the tenant and his heirs, or to him and his

executors or administrators (in which latter case it

becomes personal estate), and the persons so named
will take the estate as " special occupants," and would

at any time have prevented general occupancy.

If the estate jpur autre vie was in an incorporeal

hereditament, there could be no general occupancy,

because there could be no entry, but such an estate,

if no person was "named to succeed the tenant pur
autre vie, was put an end to by the death of the latter.

If, however, the estate had been limited to the tenant

and his heirs, the heir could take as special occupant.

It is doubtful whether an estate pur autre vie in an

incorporeal hereditament can be limited to the tenant

and his executors or administrators (cj), but this point

is not at present of much importance. For the statute of

Statute of Frauds (?) enabled the owner of an estate

pur autre vie to dispose of it by will, and made the

estate in every case, whether disposed of by will or

not, liable for the payment of his debts. The statute

also, coupled with the Amending Act of 1 4 Geo. II., c, 14 Geo. 11. c.

20, put an end to general occupancy altogether. The ^°'

sections of these statutes relating to estates pur autre

vie were repealed, but substantially re-enacted, by the

Wills Act (s), which provides
(f)

that all estates ^9W?' Wills Act.

autre vie shall be devisable whether there shall, or

shall not, be any special occupant thereof, and also (w)

that if no disposition be made by will of any estate

(g) Bacon's Abridgment, title Estate for Life, B. S. 3 ; Sug. Povv.

197° ; but see contra, Northen v. Carnegie, 4 Drew. 587,
(r) 29 Car. IL c. 3, s. 12.

(s) 7 Wm. IV. and i Vict. c. 26.

(t) s. 3.

(w) S. 6.
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jmr autre vie of a freeliold nature, tlio same sliall be

chargeable in the hands of the heir, if it shall come

to him by reason of special occupancy, as assets by

descent, as in the case of freehold land held in fee-

simple : and in case there shall be no special occupant

of any estate pur autre vie, whether freehold or cus-

tomary freehold, tenant right, customary or copyhold,

or of any other tenure, and whether a corporeal or

incorporeal hereditament, it shall go to the executor

or administrator of the party that had the estate thereof

by virtue of the grant : and that if the same shall

come to the executor or administrator by reason of

special occupancy or by virtue of the Act, it shall be

assets in his hands, and shall be applied and dis-

tributed in the same manner as the personal estate of

the testator or intestate. The result of these Acts is

that there can no longer be any general occupancy,

and that if there are no special occupants of an estate

pur autre vie, or if those named cannot take, the

estate will go to the tenant's executors or adminis-

trators as personal estate (v).

In order to prevent any person having an estate

p7ir autre vie from keeping possession of it wrong-

fully after the death of the cestui que vie, it was

6 Anne, c. 72. enacted by the 6 Anne, c. 72 (w), that any person

having a claim to any estate after the death of any

other person, upon making an affidavit that he has

reason to believe that such person is dead, and that

his death is concealed, may, once a year, obtain from

the Lord Chancellor or Keeper of the Great Seal an

order to the person suspected of the concealment,

directing him to produce the cestui que vie, and if the

person so ordered refuse or neglect to produce the

ccst^d que vie, the latter shall be taken to be dead, and

the person claiming may enter upon such lands, tene-

iv) Doe V. Lnoix, 9 Mee V. W. 662 ; Reynolds v. Wriyht, 25 Beav.

100, and 2 De G. F. & J. 590.

H s. I.
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ments, or hereditaments as if the cestui que vie were

actually dead (x) ; and it is also provided that any

persons having an estate determinable upon any life or

lives, who, after the determination of such estate, with-

out the express consent of the person next entitled,

shall remain in possession of such lands or heredita-

ments, shall be adjudged to be trespassers (y). On
this Act it has been held that where the remainder-

man shews that he has called upon the tenant pur

autre vie to produce the cestui que vie, and such notice

has not been complied with nor any information fur-

nished by the tenant pur autre vie, the remainder-man

is entitled to an order for production, although he may
be unable to swear that he believes the death of the

cestui que vie to be'concealed (z).

Inasmuch as an estate for life, even when it extends incidents of an

beyond the lifetime of the grantee, gives the tenant

but a limited interest in the property, he cannot, with-

out permission, do any act which will change the nature

of the thing demised, by either diminishing the value

of the inheritance or increasing the burdens already

imposed upon it. Thus he is entitled to estovers, but Estovers,

only for the purposes of the estate from which they are

taken (a). He may get stone, for the purpose of doing stone for re-

repairs on the property of which he is tenant, from any P*^'"^*

existing quarries on the estate ; and has a right to

cut underwood when fit for cutting, and to have for his Underwood.

own benefit- the thinnings of trees, such as fir-trees. Thinnings of

which are planted for the protection of other trees

rather than for profit (h), and of timber cut for the

necessary purpose of preserving or allowing the growth

of other trees (c). He may also work mines lawfully Mines.

{x) For the course of procedure to obtain the benefit of the Act, see

Re Linqcn, 12 Sim. 104.

(y) S. 5-

(2) In re Owen, 10 Ch. D. 166.

(a) Lee v. Alston, i Bro. C. C. 194.

(6) Pidgeley v. Rawling, 2 Coll. 275 ; R. v. Ferrybridge, I B. & C. 375.

(c) Honywood v. Ilonywood, L, R. 18 Eq. 306.
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opened by a preceding tenant, although such opening

may have been made subsequently to the settlement

Timber for under which he himself claims (il) ; and may fell tim-

ber for repairs.
rei^air.*;

Tenant But he may not, under ordinary circumstances,

ordmariiy, commit any act of waste on the property. He cannot,
commit waste, therefore, cut down timber, although decayed, for any

other purpose than that of doing repairs on the estate

(e) ; neither may he convert one species of land into

another, nor dig for gravel or stone in new quarries,

nor pull down old buildings. At law, and apart from

the statutory provisions to be presently noticed, he is

not even entitled to erect new buildings, except in a

case where his so doing will not impose any additional

burden on the inheritance (/), and if he lays out

money in building or in making improvements on the

propertyhe cannot charge the expense on the inheritance

(j) except where the expenditure has been incurred in

completing buildings or works commenced by the

settlor. He cannot, in short, do any act which would

immediately occasion any damage to, or impose fresh

burdens on, the inheritance, even though such act

would ultimately lead to the improvement of the

estate (A).

We have already seen, in the previous chapter, that

a tenant for years might have been restrained by in-

junction by the Court of Chancery or by a superior

Court of Common Law from committing waste, and

the same remarks apply to the case of a tenant for

life who wrongfully commits waste. A tenant for

life is also liable in an action of damages for per-

{d) Clavmng v. Claverinr/, 2 P. Wms. 2)^?>.

(e) Perrott v. Perrott, 3 Atk. 94.

(/) See Doe v. Burlington, 5 B. & Ad. 507, 517 ; Jones v. CJiappeU, L.

R. 20 Eq. 539.

(.7) Caldecott v. Brown, 2 Ha. 144 ; Hihh'rt v. Cooke, I S. & S. 552.
(/i) Coppinyer v. Gubbins, 9 Ir. Eq. R. 304.
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missive waste (i), but no other form of relief can be

had against him, and it would seem that after his

death his estate cannot, by any means, be made liable

on account of permissive waste committed by him.

If buildings are blown down by the force of the Rule when

wind, a tenant for life has a special property in the dXn"
'^ "^'^

timber of such buildings for the purpose of rebuilding

them (j). Subject to this right, the proper course,

when timber is blown down, appears to be to sell it,

invest the proceeds, and pay the interest to the suc-

cessive tenants for life ; the fund itself becoming ulti-

mately the property of the first owner of an estate in

possession of the land who would have been entitled

to cut the timber had it remained intact until he came

into possession (k).

If timber or other things are wrongfully severed When wrong-

from the inheritance by the tenant for life, then, ^^ ^ seveie

according to recent decisions, it would seem that the

same course is to be adopted, but that the wrongdoer

himself is to be excluded from receiving any benefit

from the fund (/).

If timber is in a decaying state, and it is for the Cutting timber

benefit of the inheritance that it should be cut down,
"i^g

qq"'/^.^^"

the Court €(£'U©btettc®i«y will sanction the cutting of ^**^'^*<^®*^

such timber, provided that it is decaying or is injuring

the growth of other trees (m). But the timber must

be actually decaying, not merely ripe for cutting (n).

{i) Yelloidy v. Gower, ii Exch. 274, 294 ; Greene v. Cole, 2 Wms.
Saunders, 644, 646 note (c).

(;) Bowles' Case, 11 Rep. 79b

(k) Lowndes v. Morton, 6 Ch. D. 139.

{I) Welksley v. Wellesley, 6 Sim. 497 ; Lushington v. Boldero, 15
Beav. 1 ; Bateman v. Hotchkin, 31 Beav. 486 ; Bagot v. Bagot, 32
Beav. 509. But see contra. Bolt v. Lord Somerville, 2 Eq. Ca. Ab.

759 ; Butler v. Kynnersley, 8 L. J. (Ch.) 67, in which it was held that

in such a case the timber, &c., belongjed at once to the owner of the
first estate of inheritance in esse at the time.

(m) Bewick v. Whitfield, 3 P. Wms. 267 ; LIussey v. Hussey, 5 Madd. 44.

(«) Seagram v. Knight, L. R. 2 Ch. 628.

* G
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If timber is cut thus under the sanction and direction

of the court, it will be sold, and the proceeds of the

sale will be dealt with in the same way as those of

timber Avliich have been blown down.

" Without im
pe;icliinent of

waste.

Tenant has no
property in

timber, &c.,

until severed.

Cockerell v,

ClMlmeley.

If it is desired tliat the tenant for life shall have

power to commit waste, the instrument creating his

estate must contain a declaration that he is to be

tenant for life " without impeachment of waste," or

some other words to that effect. It is clearly settled

that, since the Statutes of Marlebridge (o), and of

Gloucester (jd), a tenant unimpeachable of waste is

not merely protected from the penalties which those

statutes impose, but is authorized to convert to his

own use timber, minerals, &c., severed from the

estate (5'). A tenant for life, however, although unim-

peachable for waste, has no property in such timber

or minerals until he has actually severed them from

the estate. Forgetfulness of this fact gave rise to

very serious hardship in the well-known case of

Cockerell v. Cholmelcy (?•). There the trustees of a

settled estate, which they were authorised to sell, sold

it with the growing timber on it, and allowed the

tenant for life to receive the value of the timber : the

consequence was that the sale was set aside some forty

years afterwards, although the mistake had been dis-

covered in the meantime, and the tenant for life had

repaid to the trustees the amount which he had re-

ceived for the timber.

22 & 23 Vict.

c. 35-

In order to meet any future case of this kind, it is

enacted by the 22 and 23 Vict., c. 35 (s), that where,

under a power of sale, a hond fide sale shall be made of

an estate with the timber thereon, or any other articles

(o) 52 Hen. III. c. 23.

(p) 6 Ed. I. c. 5.

{q\ Note to Davis v. Marlhoron'jh, 2 Swan, 145 ; Bridges v. Stephens,

2 Swan, 150".

(r) I Russ. & My. 418, I CI. & F. 60.

(s) S. 13.
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attached thereto, and the tenant for life, or any other

party to the transaction, shall by mistake be allowed

to receive for his own benefit a portion of the pur-

chase-money, as the value of the timber or other

articles, the Court of Chancery (now represented by

the Chancery Division) may remedy the mistake, upon

payment by the purchaser of the full value of the

timber or other articles at the time of the sale, and

interest.

A tenant for life, although without impeachment of Equitable

waste, was prevented by the Court of Chancery from ^'^^ ^'

committing what is known as " equitable waste," that

is, capricious or extravagant waste. A case is reported

as early as the year 1 7 1 7, in which the Court re-

strained a tenant for life from committing equitable

waste, and since that time it has restrained, as being

equitable waste, the pulling down a mansion-house on

the estate
(f) ; cutting down ornamental timber planted

near the mansion-house («.), even if planted by the

tenant for hfe himself (v) ; cutting down timber,

although at some distance from the mansion-house, if

planted for ornament (w) ; cutting down ornamental

timber, even though the mansion-house had been law-

fully pulled down (x) ; and cutting saplings not ready

to be felled (?/), or underwood not fit for cutting (z).

The Court, however, will authorise the cutting of

ornamental timber where it is satisfied that such

cutting is necessary and proper. If the tenant for

life is unimpeachable of waste, he will be entitled to

keep the cut timber for his own benefit ; otherwise

the same course will be pursued with regard to it as

in the case of ordinary timber. Where a tenant for

(t) Vane v. Barnard, 2 Ver. 738.

(u) Chamherlaiinc v. Dummer, i Bro. C. C. 166 ; 3 Bro. C. C. 549.
\v) Coffin V. Coffin, Jac. 70, 71.

(w) Doivnshire v. Sarulys, 6 Ves. 107.

(x) Welkdey v. Wdleslcy, 6 Sim. 497.

(y) Doionshirc v. Sandys, 6 Ves. 107.

(s) Brydges v. Stevens, 6 Madd. 279.
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life liable for waste cuts ornamental timber, he will not

be allowed to derive any benefit from it. But if he

is unimpeachable of waste, he will be allowed to

retain even ornamental timber cut by himself, if he

can show that the Court would have authorised the

cutting had it been first applied to. He ought, never-

theless, to obtain the previous leave of the Court, and

he may be restrained from cutting without such leave,

independently of the question whether it would have

been granted (a).

The former rule of the Court of Chancery was, that

under no circumstances could the words " impeachable

for waste," or any others of like nature, have the effect

of permitting a tenant for life to commit equitable

waste. The principle on which the court proceeded

was, that the tenant for life of an estate was liable to

account in equity for an improper use of his legal

powers in committing equitable waste (&). There is

now no distinction between legal and equitable waste

in the case of a tenant for life unimpeachable of waste,

the Judicature Act, 1873 (c), having enacted that his

estate shall not confer, or be deemed to have conferred,

upon him any legal right to commit waste of the de-

scription known as equitable waste, unless an intention

to confer such right shall expressly appear by the instru-

ment creating such estate.

Keeping down A tenant for life in possession is bound to keep
interes

.

down the interest on any charges carrying interest

which may have been properly imposed on the land,

even though the whole rent derived from the estate

may be required for this purpose (d) ; but he is not

bound to pay more than the amount of the rent, nor

is he bound to pay off interest allowed to fall into

(a) Baker v. Sebright, 13 Ch. D. 179.

(b) Morris v. Morris, 3 De G. & J. 323, 328.

(c) S. 25, subs. 3.

{d) Tracy v. Hereford, 2 Bro. C. C. 128 ; Revel v. Walkinson, i Ves. 93.
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arrear during the possession of the estate by a previous

tenant for life (c) ; nor, if he allows the interest to

fall into arrear, is he directly liable to the incum-

brancers, since the obligation to keep down interest

exists only as between himself and the remainder-

man, and not as between himself and the incum-

brancers on the estate (/). If the tenant for life pays

off a charge on the estate, he is privid facie entitled

to keep it up for his own benefit, it not being assumed,

in the absence of evidence to the contraiy, that he

intended the payment to be for the benefit of the

inheritance {g).

We have next to consider the powers conferred on Powers to sell

a tenant for life by the Settled Land Act, 1882 (Ji). ^^^^T^ j

This statute has brought about a great change in his Act, 1882.

position ; for whereas, until lately, a tenant for life

could neither make any lease of the land (except for a

short term at a rack-rent) nor sell it, unless authorised

by his settlement or by the Chancery Division, now he

can of his own motion make leases in consideration of

fines or premiums, and also sell the inheritance, not

only without the consent of any person, but even in

spite of any attempt by the settlor to prevent him

from so doing (i). Of course, he cannot put into his

own pocket the money which he receives as a fine or

premium on a lease, or the purchase-money of the in-

heritance on a sale, but, subject to this, his powers of

lease and sale are nearly as ample as if he were the

owner of the inheritance.

The Act applies (y) to all instruments whereby any

land or estate, or interest therein, stands limited to, or

in trust for any person in succession, whether such

(e) Caulfidd v. Maguire, 2 Jo. & L. 141.

(/) Morley v. Saunders, L. R. 8 Eq. 594.

(g) Barrell v. Egremont, 7 Beav. 205, 227.

{h) 45 & 46 Vict. c. 38.

(I) Ss. 51, 52.

U ) S. 2.
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instruments were made before or after the passing of

the Act. It defines " settled land " as land, or any

estate or interest therein, which is the subject of a

settlement, and a " tenant for life " as a person for the

time being entitled to possession for his life of settled

land. It goes on to provide (k) that a tenant for life

may sell, or exchange, or concur in making a partition

of the settled land, or any part of it. The sale may
be by public auction or private contract, and on such

terms and conditions as the tenant for life thinks

fit, but every sale, exchange, or partition, must be

for the best consideration in money or land that

can be obtained. A tenant for life may also (I) lease

the settled land, or any part of it, for any purpose

whatever, whether involving waste or not, for any term

not exceeding, in the case of a building lease, ninety-

nine years, in the case of a mining lease, sixty years,

and in the case of any other lease, twenty-one years.

The best rent is to be reserved that can be got, having

regard to any fine taken or any money to be laid out

for the benefit of the settled land, and generally to the

circumstances of the case. Should it be desired either

to make leases for longer terms, or on different condi-

tions from those specified in the Act, leave for that

purpose may be obtained from the High Court of

Justice (tn). These powers of the tenant for life to sell

or lease the settled land do not apply to the principal

mansion and the land usually occupied with it, with-

out the consent of the trustees of the settlement or

an order of the Court (n). And where a mining lease

is made, unless a contrary intention is expressed in

the settlement, a part of the rent is from time to time

to be set apart as capital money, namely, when the

tenant for life is impeachable of waste in respect of

(k) Ss. 3, 4.

(I) S3. 6, 7.

(m) S. 10.

(n) S. 15.
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minerals, three-fourth parts of the rent, and in other

cases one-fourth part thereof (0).

A tenant for life has also power (p) to mortgage

the inheritance of the estate for the purpose of raising

money wherewith to pay for an enfranchisement of any

part of the settled estate, or any sum payable on an

exchange or partition.

Any capital money, that is, money arising from any

fine or sale received by a tenant for life in exercise of

his powers under the Act, is to be either handed over

by him to the trustees of the settlement or paid into

Court, and then to be invested and the income paid

to him for his life"; or it may be applied in some or

one of the various modes mentioned in the Act, which

include the discharge of incumbrances on any other

part of the settled land, or the payment for any of

the improvements authorised by the Act (q). A
tenant for life, in exercising any power under the

statute, is to have regard to the interests of all parties

entitled under the settlement ; and in relation to the

exercise of his powers is to be deemed to be in the

position, and to have the duties and liabilities, of a

trustee for those parties (r).

Several Acts of Parliament have been passed with Making im-

the object of enabling tenants for life to improve the propel^y"

settled estates of which they are in possession, and

charge the necessary expenses on the inheritance of

the land. The most important of these are the

Drainage Acts (s), the Improvement of Land Act,

1864 (t), the Limited Owners' Eesidence Acts, 1870

(0) S. II.

(p) S. 18.

iq) S. 21.

('•) S. 53.

(.s) 8 & 9 Vict. c. 56 ; 9 & 10 Vict. c. loi ; 10 & 11 Vict. c. 11 ; li

; 12 Vict. c. 119 ; 13 & 14 Vict. c. 31, and 19 & 20 Vict. c. 9.

(t) 27 & 28 Vict. c. 114.
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and I 87 I (u), and the Limited Owners' Reservoirs and

Water Supply Further Facilities Act, 1877 (v). It

would be inconsistent with the scope of this work to

examine these statutes in any detail ; but it may be

stated that the general scheme of them is to enable

a tenant for life, or, where the tenant for life is an

infant, or a lunatic, or a married woman, then his or

her guardian or committee or next friend to apply to

the High Court or to the Inclosure Commissioners

(now represented by the Land Commissioners) for their

sanction to proposed improvements on the settled

estate, and, having obtained it, to execute the improve-

ments, and charge the sums so expended, with

interest, upon the inheritance of the land. These

charges are to be repaid by instalments extending over

the terms of years specified in the various Acts.

Every tenant for life is liable for their payment so

long as he remains entitled to the land, but not

longer ; hence it follows that the burden of paying

for the improvements will fall upon him during such

time only as he benefits by them.

Settled Land
Act, 1882.

Expenditure
of capital

money on
iinproveinents.

The provisions of the Settled Land Act, 1882 (w),

may also be referred to with reference to the expendi-

ture upon improvements of capital money arising from

the exercise of the power of sale and lease given

thereby to a tenant for life. The Act first (x) enumer-

ates a long list of authorised improvements, and then

goes on to provide (y) that where a tenant for life is

desirous that capital money arising under the Act shall

be applied in or towards payment of an authorised

improvement, he may submit a scheme for the execu-

tion of the proposed improvements to the trustees of

his settlement or to the Court. If the capital money
is in the hands of the trustees, they may apply the

(") 33 & 34 "Vict. c. 56, and 34 & 35 Vict. c. 84.
(v) 40 & 41 Vict. c. 31.

(w) 45 & 46 Vict. c. 38.

(x) S. 25.

(y) S. 26.
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requisite amount in such improvements as they approve

of, provided they first obtain either a certificate of the

Land Commissioners certifying that the work in ques-

tion has been properly executed and the amount

payable in respect thereof, or a like certificate by a

competent engineer or surveyor nominated by the

trustees and approved of by the Commissioners or by

the Court, or an order of the Court directing or autho-

I'ising them so to apply a specified portion of the

capital money. If the capital money is in Court, the

necessary order for payment may be made by the

Court itself. The tenant for life is (z) to insure and

maintain all works executed under the foregoing pro-

visions, and is liable to an action by the remainder-

man if he fails to do so.

The Land Commissioners mentioned in the Act

comprise the three public departments formerly known
as the Inclosure Commissioners, the Copyhold Commis-

sioners, and the Tithe Commissioners respectively (a),

and the Court to which applications are to be made
is Her Majesty's High Court of Justice (h). It may
be added that the Act (c) somewhat enlarges the

number of improvements authorised by the Improve-

ment of Land Act, 1864 (d).

A tenant for life, provided he has a legal, and not a Custody of

mere equitable estate, is entitled to the custody of the ^ ^" ^^ ^*

title-deeds of land of which he is in possession (e).

With regard to fixtures, the rules stated in the Fixtures.

previous chapter as affecting the case of landlord and

tenant apply also, bu^ in a modified form, to that

(z) S. 28.

(a) S. 48.

(b) S. 2.

(c) S. 30.

{d} 27 & 28 Vict. c. 114, s. 9.

(e) Daucombe v. Mayer, 8 Ves. 320 ; Boivles v. Slewart, i Sch. & L.

209, 223.
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Rule as be-

tween tenant
for life aud
remaiuder-
mau.

of tenant for life, or his representatives, and the

remainder-man or reversioner ; the rule not being so

favourable to tenants for life as to those for years.

Thus, a tenant for life, or his representatives, may
remove articles put up for the purpose of trade, such

as a fire-engine erected to work a colliery (/) or salt-

pans {g), put up by him ; and he has also been

allowed to remove fixtures, put up by him, of a

domestic (/t) or ornamental character, in cases where

they have been very slightly affixed to the freehold.

In a modern case (2) a tenant for life had put up,

in and about the mansion-house of the estate, (i)

tapestry, pictures in panels, frames fitted with satin

attached to the walls, statues, figures, vases, and

stone garden-seats, and (2) glasses and pictures not

in panels. It was held that the glasses and pictures

not in panels were alone removable ; although it was

proved that the tapestry, other pictures, and frames,

could be removed without doing any damage to the

house, and that the statues, figures, vases, and garden-

seats only rested on the soil, and therefore, according

to the definition of fixtures previously given, were not

fixtures at all.

Time for re-

moving fix-

tures.

If a tenant for life dies, leaving fixtures which he

would himself have had a right to remove, his exe-

cutors may remove them, provided they do so within

a reasonable time. The decision as to what is a

" reasonable time " would probably vary with the cir-

cumstances of each case.

Alienation of A tenant for life of lands" may, if he pleases, grant
an estate for ,. ,, -, . i-tp.- / xi

life. his estate, during his liietime, to some other person.

Assignment. Such a grant must be made or evidenced (/) by deed,

(/) Lawton v. Lawton, 3 Atk. 12 ; Dudley v. Wa7-de, Amb. 1 1 2.

if/) Lawton v. Salmon, i H. Bl. 259 ".

(h) Gri/mes v. Boiveren, 6 Bing. 437.

(j) D Eyncourt v. Gregory, L. R. 3 Eq. 382.

\j) 8 & 9 Vict. c. 106, s. 3.
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and tlie grantee will thereupon liave the same rights,

and be subject to the same liabilities in respect of the

estate, as his grantor, except where the latter is tenant

after possibility of issue extinct. For although such

a tenant is unimpeachable of waste, this privilege is

personal to himself, and does not pass to his assignee.

A tenant for life may, moreover, surrender his estate Surrender.

to the remainder-man or reversioner, whereupon it will

become merged. This also must be done by deed (k).

An estate for the tenant's own life cannot, of course,

be disposed of by will, but an estate pur autre vie may By will.

be, whether there is, or is not, any special occupant of

it, and whatever its tenure may be, and whether the

same is a corporeal or an incorporeal hereditament (/).

We have already seen what are the provisions of the

Wills Act when there is no disposition made of an

estate pur autre vie of a freehold nature (rn).

An estate for life may also be the subject of in- Involuntary

voluntary alienation, either by being taken under the

statutes relating to judgments (a point to be explained

in a subsequent chapter), or, if the tenant becomes

bankrupt, by vesting in the trustee under his bank-

ruptcy, who may dispose of it for the benefit of the

tenant's creditors (/i).

An estate for life might formerly have been put an Determination

end to by forfeiture. This occurred if the tenant P^ l^w of

T 1 f. ^ rf,
forfeiture,

endeavoured, by means of a leoffment, to grant a

greater estate in the land than that which he himself

possessed. But now, under the Real Property Amend-
ment Act (o), such a feoffment made by a tenant for

life will merely convey his life interest, and will not

work a forfeiture.

(/fc) 8 & 9 Vict. c. io6, s. 3.

(I) 7 Wm. IV. and i Vict. c. 26, s. 3.

(m) 7 Wm. IV. and I Vict. c. 26, s. 6.

(n) 32 & 3,^ Vict. c. 71, ss. 17, 25.

(o) 8 & 9 Vict. c. 106, s. 4.
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IJy death of

tenant.

Rent not
formerly ap-

portionable.

The tenant's estate may also come to an end by his

death. Until the year 1738, lessees from a tenant for

life whose leases were put an end to by his death were

not bound to pay any rent accrued due between the

last day when the rent fell due and the date of the

death of the tenant for life. This rule was founded

on the Common Law doctrine that an entire contract

cannot be apportioned, and that under a lease with a

periodical reservation of rent, the contract for the

payment of each portion is distinct and entire Q?).

Kent is not due until the last day fixed for payment,

because it is to be rendered out of the issues and

profits of the land (^q), and differs in this respect from

interest, which accrues from day to day. From this it

followed that on the determination of a lease by the

death of the lessor before the day appointed for the

payment of the rent, the event on the completion of

which that payment was stipulated (namely, the occu-

pation of the lands during the period specified) never

occurring, no rent became payable at law, nor would

the Courts of Equity afford any assistance (r).

II Geo. II.

19.

This state of things was partly remedied by the

II Geo. II., c. 19, which enacts (s) that where any

tenant for life shall happen to die before or on the

day on which any rent was reserved or made payable,

upon any demise or lease of any lands, tenements, or

hereditaments, which determined on the death of such

tenant for life, the executors or administrators of such

tenant for life shall, and may, recover of and from

such under-tenant or under-tenants of such lands,

tenements, and hereditaments—if such tenant for life

shall die on the day on which the same was made
payable, the whole of—or if before such day, then a

proportion of—such rent, according to the time such

(p) I Swan, 338.

(q) Cluns Case, lo Rep. lay'"'.

(r) Jenner v. Moryan, i P. Wms. 392.

(«) S. 15.
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tenant for life lived, of the last year or quarter of a

year or other time in which the said rent was growing

due as aforesaid, making all just allowances, or a pro-

portionate part thereof, respectively. This act in-

cluded the case of a lease made by a tenant for life,

professedly under a power given to him for that pur-

pose, but determined by his death from not having

been exercised in conformity with his power (t) ; but

it did not apply to cases where a tenant for life had

made a lease which was binding on the remainder-man

(^i), and which did not therefore come to an end on

the death of the tenant for life. In that case, the

under-tenant had to pay his rent, on the day next

fixed for its payment, to the remainder-man or rever-

sioner, because his obligation to do so was incident to

the reversion, but no part of it could be claimed by

the representatives of the tenant for life. In order

to remedy this, the 4 & 5 Wm. IV., c. 22 (v), pro- 4 & 5 Wm. iv.

vides that, from and after the passing of the Act, all °" ^^'

rents service reserved on any lease shall be apportioned

so and in such manner that on the death of any person

interested in any such rents, or on the determination

by any other means whatever of the interest of any

such person, he or she, and his or her executors,

administrators, or assigns shall be entitled to a pro-

portion of such rents, according to the time which

shall have elapsed from the commencement or last

period of payment thereof (as the case may be),

including the day of the death of such person or of

the determination of his or her interest, all just allow-

ances being made ; and that every such person, his or

her executors, administrators, and assigns, shall have

such and the same remedies at law and in equity for

recovering such apportioned parts of the said rents as

he, she, or they would have had for recovering and

(t) Ex parte Smyth, l Swan, 337 ; Olarkson v. Scarborough, ib. 354a.
(u) See Duppa v. Mayo, I Wins. Saunders, 380, 455 ; Mills v. Trum-

per, L. R. 4 Ch. 320.

(v) S. 2.
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obtaining such entire rents if entitled thereto ; but so

tliat persons liable to pay rents reserved by any lease

•or demise, and the lands, tenements, and heredita-

ments comprised therein, shall not be resorted to for

such apportioned parts specifically as aforesaid, but

the entire rent of which such portions shall form part

shall be received and recovered by the person or

persons who, if the Act had not been passed, would

have been entitled to such entire rents : and such

portion shall be recoverable from such person or

persons by the persons entitled to the same under

the Act, in any action or suit at law or in equity ; but

the Act (iv) is not to apply to cases where it has been

expressly stipulated that no apportionment shall be

made. This Act applies to all cases where either the

lease reserving the rent or the instrument creating

the life estate has been executed since the passing of

the Act (x). The Act of William the Fourth had re

ference to leases in writing only (y), and since the Act

of George the Second only applied to leases which

were put an end to by the death of the tenant for life,

the rent reserved by a parol lease not determined by

the tenant's death was not apportionable (z). More-

over, the Act did not include tithes.

Apportion- These omissions have been supplied by the Appor-

Act*i87o. tionment Act, 1870 (a), which enacts that (b) after the

passing of the Act (c) all rents and other periodical

l^ayments in the nature of income (whether reserved

or made payable under an instrument in writing or

otherwise) shall, like interest on money lent, be con-

sidered as accruing from day to day, and shall be

(w) S. 3-

(.x) Lock V. De Burgh, 4 De G. & Sm. 470 ; Plummer v. WJiildey,

John. 585 ; Llewellyn v. lioua, L. R. 2 Eq. 27.

(y) Re Markby, 4 My. & C. 484.

(2) Mills V. Trumper, L. K. 4 Ch. 320.

(a) 33 & 34 Vict. c. 35.

(b) S. 2.

(c) 1st August 1870.
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apportionable in respect of time accordingly ; and (d)

that in the construction of the Act, the word " rent

"

shall include rent service, rent charge, and rent seek,

and also all tithes and periodical payments or render-

ings in lieu of, or in the nature of, rent or tithe. This

Act applies to all instruments, whether coming into

operation before or not until after the passing of the

Act (e).

We conclude this chapter by remarking that on the Emblements.

death of a tenant for life whose estate is determined

by his death, his executors or administrators are en-

titled to emblements, the 14 & 15 Vict., c. 25, only

applying to cases where terms of years are determined

bv the death of a lessor who is tenant for life.

{d) S. 5.

(e) Re Cline, L. R. 18 Eq. 213.
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CHAPTER V.

OF AN ESTATE TAIL.

We come next to the consideration of freehold estates

of inheritance, and will take first estates in fee tail,

or, as they are commonly called, Estates Tail.

Differentkiud We spoke of estates tail generally, in our introduc-
o estates ta

.

^^^^^ ^^ being those estates which are given to a man
and the heirs of his (a) body ; but we must now point

out that there are various classes into which estates

tail may be divided. Thus, such an estate may be

General. " general," that is, given to a man and the heirs of his

Special. body generally ; or it may be " special," that is, given

to a man and the heirs of his body by some specified

person. Again, an estate tail, whether general or

special, may be given to a man and his sons exclu-

sively, or to him and his daughters exclusively

;

Tail male and whcncc WO get the four sub-divisions of estates tail

*enerai!'*^^ male general, estates tail female general, estates tail

Tail male and male special, and estates tail female special. The

special. course of descent of an estate tail general is to the

first tenant's eldest son, and such son's eldest sons and

grandsons in succession. If the eldest son leaves no

issue, the estate goes to the second and other sons in

succession, and their issue, according to the same rule.

If there are no sons, or if their issue fails, the daugh-

ters take the estate, but in equal shares, and are suc-

ceeded by their eldest or other sons and their issue,

in a course of primogeniture. The same rule applies

(a) It is to be understood that the words " man " and " his " when
used with reference to estates include females except where otherwise

stated.



OF AN ESTATE TAIL. 113

to the other kinds of estates tail, but with such modi-

fications as are necessary to suit their particular form.

Besides the above varieties of estates tail there is Quasi estate

that which is known as a quasi estate tail. This
^"^^

'

occurs when lands held pitr autre me are limited in

one of the ways by which a regular estate tail may be

created.

An estate tail can only be created by a person who By whom an

has an estate in fee-simple, and such person must not,
j^g created.*^^'^

as a rule, be under any disability ; but, as we saw in

the last chapter, an infant may, under the 18 & 1

9

Vict., c. 43, create such an estate in contemplation

of marriage (h) ; subject however (c) to the estate

being defeated if the infant does not live to attain

full age.

An estate tail may be created by deed or by will. Mode of creat-

As to the form of words necessary to create it, it has ^°'
. ,

'' '
Jb orm of words.

been already mentioned that the words of an instru-

ment purporting to confer an estate were formerly

always construed strictly. Thus, a gift to a man
" for ever," or to him " in fee-simple," whether made
by deed or will, would have conferred an estate for

life only, notwithstanding that the intention to give

a fee-simple might be very apparent. For it was said

that an estate of inheritance could not be conferred

except by words of inheritance, such as " heirs." On
the same principle, it was necessary in giving an estate

tail to use words, such as " heirs of the body," clearly

limiting the estate to the offspring of the grantee, and

although this rule has been for some time past relaxed

in construing gifts by will (cC), it was until lately

strictly enforced in respect of deeds. But now by

(i) S. I.

(c) S. 2.

(c^) Griffiths v. Evan, 2 Beav. 241.
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the Conveyancing Act, i 8 8 i (c) , it is provided (/),

with reference to deeds executed after the commence-

ment of the Act ((f), that it shall be sufficient in the

limitation of an estate in tail to use the words " in

tail," without the words " heirs of the body ;
" and in

the limitation of an estate in tail male or in tail

female, to use the words " in tail male " or " in tail

female," as the case may require, without using the

words " heirs male of the body " or " heirs female oi

the body." If an estate, then, is given to a man in

tail, or him and the heirs of his body, he will take an

estate tail ; and the result will be the same if the gift

is to him for life, and after his death in tail or to the

Rule in heirs of his body ; for in Shelley's Case (h) it was
It tys ase.

^^^^^q^ |.|^g^^ ^^ie words "heirs" or "heirs of the

body " only serve, in such a case, to limit or define

the extent of the estate which the first grantee is to

take. If, however, land is limited to a man for life,

and after his death either to " his sons," or to " his

daughters," in tail, the sons or daughters will be said

to take by purchase (i), and not by inheritance

;

because they are entitled as being the persons named

in the deed of gift, and not as heirs of the body of

their father. The result therefore of such a limitation

will be that the father will take an estate for life only,

whilst the persons to whom the estate is limited after

his death will have an estate tail, which will not com-

mence until after the death of the tenant for life.

Tnciflents of an We shall See, before we conclude this chapter, that a
estate tail.

tenant in tail can, at the present day, by a very simple

process, convert his estate into one in fee-simple.

Both for this reason, and on account of the superior

nature of his estate, he can deal with the property in

(r) 40-fcN4l Vict. c. 41.

(/) S. 51-

(,'/) i.st January 1882.

(>/) I Rep. 93^
(i) Any person taking an estate otherwise than by operation of law

is said in law to be a purchaser.
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a manner forbidden to a tenant for life or for years.

Thus lie cannot be restrained from committing waste. May commit

even though it be equitable waste, and no distinction waste!"

is made in this respect between an ordinary tenant in

tail and one who is restrained by Act of Parliament

from barring the estate tail {j) ; although the reason

given for the general rule, namely, that a tenant in

tail has it in his power, at any time, to convert his

estate into one in fee-simple, does not seem to apply

to this latter case. Moreover a tenant in tail cannot

be bound by any covenant not to commit waste (Jc).

On account also of the power which a tenant in tail Not bouiul to

has over his estate, he cannot be compelled to keep t^rest on
^

down the interest of incumbrances affecting it, unless ^li^^rges.

he is an infant and therefore incapable of barring it (/).

Should he, however, pay off any charges on the estate,

it will be presumed, in the absence of evidence to the

contrary, that he has done so for the benefit of the

inheritance, and not for that of his personal repre-

sentatives (??i).

A tenant in tail in possession is entitled to the Custody of

custody of the title-deeds of the entailed lands (ji).

Since a tenant in tail has, as an inseparable incident Fixtures,

of his estate, the right to commit every kind of waste,

he may, whilst in possession of the property, remove

any fixtures put up by a previous tenant or by himself,

and that without reference to the object, or to the

mode, of their annexation. But this right ceases with

his death. If he has himself put up fixtures during his

possession, and the estate tail comes to an end on his

death, his executor or administrator has, as against the

(j) Atty.-Genl. v. Marlborough, 3 Madd. 498, 532.
{k) Jervis v. Bruton, 2 Ver. 251.
[l) Scrgeson v. Sealey, 2 Atk. 411, 416; Chaplin v. Chaplin, 3 P,

Wms. 234.

(m) St. Paul V. Dudley, 15 Ves. 167, 172.

(n) Papillon v. Voice, 2 P. Wms. 470.
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remainder-man or reversioner, the same right in re-

spect of fixtures as the executors or administrators of a

tenant for life has, as against the person entitled to an

estate after the expiration of that for life. But if the

tenant in tail is succeeded by another person claiming

under the entail, questions as to fixtures are decided

as if they arose between the heir and the executor of a

tenant in fee-simple ; a point which will be gone into

in the next chapter.

Making leases. We have already seen that a tenant in tail can, by

deed, make leases for terms not exceeding twenty-one

years ; or for longer terms, provided that the deed is

inrolled in manner required by the Fines and Recoveries

Abolition Act (o). He has also, when in possession of

his estate, all the powers conferred by the Settled Land

Actj 1882, upon a tenant for life (p).

Barring
estates tail.

An estate tail, as such, cannot be the subject of

alienation. A tenant in tail, it is true, can dispose of

his estate by deed, but the very fact of his doing so

converts it into either a fee-simple or some lesser

estate, according to the form of disposition made.

And if he wishes to dispose of his estate by will, he

must first convert it into an estate in fee-simple, in

which case it will be subject to the rules governing

the alienation of such estates. We proceed therefore

to show how the power of barring estates tail arose,

and the means by which it can now be exercised.

Statute De
Bonis.

It will be recollected that the statute De Bonis,

passed in the year 1285, put a stop to the alienation

of estates in fee-simple conditional, in lands of free-

hold tenure, and converted those fees into fees tail

which could not be alienated. The statute remained

in force until about the year 1473, at which date

(o) 3 & 4 Wm. IV. c. 74, s. 41.

Ip) 45 & 46 Vict. c. 38, s. 58.
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means were found to bar estates tail by converting

them into estates in fee-simple, and thus to render the

statute a dead letter.

This might be effected by a process known as " suf- Suffe-ring a

fering a recovery," which was, in fact, a legal fiction
i^^^^^^very.

countenanced by the courts in order to evade the

statute. The process was usually as follows : A pre-

concerted action was brought in the Court of Common
Pleas against the tenant for life who was in possession

of the property entailed. This was either a tenant who
had a life estate in the land prior to the estate tail, by

virtue of the grant creating the entail, and whose con-

sent was necessary in order to admit of the recovery

being suffered, or, if there were no existing life estate

prior to the estate tail, some person who had had a life

estate conveyed to him by the tenant in tail, for the

purpose of enabling the action to be brought.

The tenant for life was called the tenant to the

prcecipe, or writ by which the proceedings were com-

menced. The plaintiff or " demandant " began by

alleging to the court that the tenant to the prmcipe

had no right to the possession of the land, but that

it belonged to him (the demandant) in fee-simple.

Thereupon the tenant to the 'prcecipe stated that his

title had been warranted as good by the tenant in tail,

and asked that the latter might be allowed to appear

and defend it. This was called " vouching "
(5-) the Vouching to

tenant in tail to warranty. The tenant in tail, in his

turn, vouched to warranty a third person, who really

knew nothing at all about the matter, but who had

agreed to be one of the actors in this solemn farce.

This person, who was called the " common vouchee,"

accordingly appeared, and proceeded to defend the

title : whereupon the demandant asked leave from the

court to " imparl," or speak in private with, the com-

{(l)
From the French couchcr—to call.
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mon vouchee. This was granted as a matter of course
;

the demandant and common vouchee left the court

together for that purpose, and after a short time the

demandant returned alone, the common vouchee having

meanwhile disappeared. On this, the court assumed

that the common vouchee was unable to defend the title,

and proceeded to give judgment that the demandant

should recover the land which he claimed from the

tenant for life, and that the latter should be recompensed

by the tenant in tail, who in his turn was to be indem-

nified by the common vouchee. Thus the demandant

obtained the fee-simple of the land, and having done

so, might re-convey it in fee-simple to the tenant in

tail, or otherwise dispose of it as the latter thought fit.

This form of recovery was said to be with double

voucher, and had the effect of barring not only the

issue claiming in virtue of the estate tail, but also all

remainders or reversions expectant on the determina-

tion of that estate. After this process of defeating the

expectation of those claiming after the tenant in tail

had been invented, the courts, in order to make it

effectual, held that the right to suffer a recovery was

inseparable from every estate tail (?•),

Levying a Another, but less efficacious, way of barring an
*'"'^*

estate tail was " levying a fine." A fine (s) was an

amicable composition of a suit, with the consent of

the court in which it was commenced ; the terms

agreed upon being preserved in the records of the

court. It was originally made use of in order to

secure doubtful titles, by giving public notice that the

possession of the estate was in dispute, after whicli

all claims not asserted within a specified time were

absolutely barred. The idea was taken from the

Roman law : it appears to have been unknown to the

{r) Portinrjton's C'ise, lo Rep. 2^^-

(s) From the Latin finis—an end.
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Normans before the Conquest, but was commonly in

use in Normandy in the sixteenth century (t). A
fine was, like a recovery, a fictitious proceeding, but

it was necessary that the suit to be compromised

should be actually commenced in the usual way Qa),

by a friendly plaintiff bringing, against the person

intending to levy the fine (who must have had some

interest in the lands in question), an action for the

breach of a supposed covenant to convey the lands to

him. The defendant at once admitted himself to be

in the wrong, and was supposed to make overtures to

the plaintiff, who thereupon obtained leave from the

court to make up the matter with him.

In pursuance of this supposed compromise, the

defendant appeared in open court, and acknowledged

the right of the plaintiff; a note was made of this

acknowledgment and of the other proceedings, and

proclaimed in court on successive occasions, and all

persons liable to be barred by this process and not

asserting their claims to the land within a fixed time

were thereafter deprived of all right to do so. A fine

duly levied barred the issue in tail, but not persons

in remainder or reversion, unless the tenant himself

had the immediate reversion, in which case he did

indeed acquire a fee-simple estate in the lands, but

became liable for all incumbrances created by any of

the persons through whom the reversionary fee had

descended to him.

The process of barring an estate tail by means of a 32 Hen. Ylil.

fine was afterwards recognised by the 32 Hen. VIII., °* ^^'

c. 36, which enacted that fines levied by any person

of full age to whom, or to whose ancestors, land had

been entailed, should be a perpetual bar to them and
their heirs claiming by force of such entail.

(t) I Cruise on Fines and Recoveries, 10.

(w) 18 Ed. I. St. 4.
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The reader may here be reminded that an estate

tail does not merge in an estate in fee-simple in the

same land, even though the two estates happen to be

united in the same person, without any other inter-

vening estate ; for if they did, a tenant in tail might

easily have destroyed the estate tail by purchasing

the reversion, and thus, from the first, have frustrated

the object of the statue Dc Donis.

Base fee. ^^ ^ tenant in tail who barred his estate had not

the immediate reversion, he, and any person to whom
he transferred his estate, had only a qualified fee-

simple, which lasted so long as the tenant had heirs

of his body who could have claimed the estate if the

entail had not been barred : but on the failure of

such issue, the land went to the remainder-man or

reversioner; and such an estate was therefore called

a base fee, as being inferior to an ordinary fee-simple.

Neither of the above-described modes of barring

estates tail were satisfactory. The proceedings in

both were complicated, and if in a recovery any mis-

take were made in selecting the tenant to the prcecipe,

the whole proceedings might be reversed, whilst a

fine did not as a rule entirely bar the estate tail ; it

was therefore generally necessary first to levy a fine,

and then to make the plaintiff in that proceeding

tenant to the prmci23e in a suit commenced in order

to suffer a recovery : for this tenant, having been

declared entitled to the freehold in a court of law,

could not be objected to as not having the freehold in

possession.

Abolition of This expensive and complicated process was at
Fines and Re- , , -,.--,. , . »it. n i^-
coveriesAct. length abohshed by the Act tor the Abolition of rmes

and Recoveries {v). By this statute it is enacted
Fines and re- that (lo) no fines or recoveries shall be levied or

(v) 3 & 4 Wm. IV. c. 74.

(w) S. 2.
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suffered after the 3 i st of December 1833; that any coveries abol-

fine or recovery levied or suffered contrary to this

provision shall be absolutely void ; and (x) that all

warranties of lands which, after the 31st of December

1833, shall be made or entered into by any tenant

in tail thereof, shall be absolutely void against the

issue in tail, and against all persons whose estates are

to take effect after the determination of the estate tail.

But on the other hand (?/), every actual tenant in Every tenant

tail has given to him full power to dispose of the power to dis-

entailed property, for an estate in fee-simple absolute,
l^^^^l^

^^^

or for any less estate, as against all persons claim-

ing it by force of any estate tail which shall be vested

in, or might be claimed by, or which but for some

previous act would have vested in, or might have been

claimed by, the person making the disposition at the

time of his making the same ; and also as against all

persons, including the Crown, whose estates are to take

effect after the determination of the estate tail. He (z)

can also convert into a fee-simple absolute any base

fee, whether created before or after the passing of the

Act. But (a) a widow who is tenant in tail of lands

which have been inherited or purchased by her husband,

or which were conveyed to her and her husband in tail

by any of the ancestors of the husband, or by any

trustee for the husband, or for his ancestors, cannot

bar the estate tail without the consent of the persons

next entitled to the inheritance (5).

The statute puts a certain amount of restriction on Protector of

the power of a tenant in tail to dispose of his estate,

by enacting (c) that if, at the time when there shall

(x) S. 14.

(y) S. 15.

(z) S. 19.

(a) S. 16.

(6) 1 1 Hen. VII. c. 20 ; 32 Hen. VIII. c. 36, s. 2 ; Shelf, R. P.

Statutes, 322, note {q).

(c) S. 22.
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be a tenant in tail of lands under a settlement, there

shall be subsisting, in the same lands, or any of them,

any estate for years determinable on the dropping of a

life or lives, or any greater estate (not being an estate

for years) prior to the estate tail, then the person who
shall be owner of the prior estate, or the first of such

prior estates if more than one, then subsisting under

the same settlement, or who would have been so if no

absolute disposition thereof had been made, shall,

subject to a provision to be presently mentioned, be

the protector of the settlement so far as regards the

lands in which such prior estate shall be subsisting.

The term " owner of a prior estate " means the person

who, under the settlement, is beneficially entitled to

the rents of the estate (cl) and includes a tenant by

curtesy (e) ; two or more owners of a pi'ior estate (f) ;

and a husband and wife where the prior estate belongs

to the wife (fj). But it does not include lessees at a

rent (Ji), nor a woman in respect of her dower, or a

bare trustee, heir, executor, administrator, or assign (i)
;

for where these persons have the first existing estate,

then the person entitled to the next estate of free-

hold (if any) prior to the estate tail is to be the pro-

tector of the settlement (J).

Settlor may The Owner of the prior estate will not, however,

tector!
^ ^^^°'

necessarily be the protector of the settlement ; for

the Act farther provides (/.:) that it shall be lawful for

any settlor entailing lands to appoint, by the settle-

ment by which the lands are entailed, any number of

existing persons, not exceeding three, and not being

aliens, to be protector of the settlement in lieu of the

(d) In Re Dudson's Contract, S Ch. D. 628.

(e) S. 22

{/) S. 23.

(7) S. 24.

(A) S. 26
(i) S. 27.

U) s. 28.

(k) S. 32.
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person wlio would otherwise have been protector.

Such person or persons may be protector of the settle-

ment for any part, or for the whole, of the period for

which the person whose substitutes they are might

have continued protector, but not, it will be observed,

for any greater period of time. The settlement appoint-

ing a protector may contain a power to perpetuate,

during the whole or any part of such period, the pro-

tectorship of the settlement, by filling up vacancies

caused by the retirement of death of any person

appointed protector. It has also been decided that

where this power is omitted, and one of the persons

named as protector dies, the survivors or survivor may
execute the office (/).

The protector's consent is necessary (in) to enable Powers of pro-

a tenant in tail, if not entitled to the remainder or

reversion in fee-simple immediately expectant on the

determination of his estate tail, to create an estate

larger than a base fee. If a tenant in tail bars his

estate without the consent of the protector, and thus

creates a base fee only, he destroys the estate of his

own issue in tail, but not that of the persons entitled

in remainder on failure of such issue ; and, conse-

quently, the base fee will only last so long as issue of

the tenant in tail exist. But a base fee can be subse-

quently enlarged with the consent of the protector (^i)

;

or, as soon as there ceases to be a protector, it can

be enlarged by the person who, if the estate tail had

not been barred, would have been tenant in tail of the

land (0). Besides this, the Real Property Limitation

Act, 1874, contains a section (p) to the effect that in

case of possession under an assurance by a tenant in tail

which does not bar the remainders, they shall be barred

(I) Bell V. HoUby, L. R. 15 Eq. 178.

(m) S. 34.

(n) S. 35.

(0) S. 19.

(i>) 37 & 38 Vict. c. 57, s. 6.,
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at tlie end of twelve years after that period at which the

assurance, if then executed, would have barred them.

No protector is {q) to be subject to any control in

the exercise of his power of consenting, but (?•) he

may not revoke a consent formally given. If a base

A base fee not fee (s) and a remainder or reversion in the same lands

become united in the same person, and there is no

intermediate estate, then the base fee is not to be

merged in the remainder or reversion, but to be en-

larged into a fee-simple absolute ; thus avoiding letting

in any incumbrances of an ancestor.

How estate Every disposition of lands made by a tenant in tail
tail may be

i n / \ i

iiisposed of may be made {t) by any assurance, other than a will,
under t e ct.

^^ which such tenant could have made the disposition

if his estate were an estate at law in fee-simple abso-

lute ; but if the tenant in tail making the disposition

Married is a married woman, she must obtain the concurrence

of her husband, and the deed effecting the disposition

must be acknowledged by her before a judge of one

of the superior courts at Westminster, or before one

of the commissioners appointed for the purpose (it).

Two commissioners were necessary to take the acknow-

ledgment of a deed executed before the i st of January

1883 (y) ; and whatever the date of the deed, it is

requisite that the person taking the acknowledgment

should have previously examined the married woman,
apart from her husband, touching her knowledge of

such deed, and ascertained that she freely and volun-

tarily consented to the same (vj). The Court may,

however, in certain cases, dispense with the husband's

concurrence {x).

(?) S. 36.

(r) S. 44-

(«) S. 39.

(0 S. 40.

(u) 45 & 46 Vict. c. 39, s. 7.

(v) 3 & 4 Wm. IV. c. 74, s. 79.
(w) S. 80.

\x) S. 91.
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Moreover, no assurance by which any disposition of imolinent.

lands is effected under the Act by a tenant in tail

(except a lease for a term not exceeding twenty-one

years, made in accordance with the provisions of the

Act) is to have any operation under the Act unless,

inrolled in Chancery within six months after its execu-

tion (?/). And the deed by which a protector gives

his consent to any disposition by a tenant in tail under

the Act, which deed may be either the same assurance

by which the disposition is effected or one distinct

from the assurance, is to be void unless executed on

or before the day on which the assurance is made (z)
;

and unless, if a distinct deed, it is inrolled either at or

before the time when the assurance is inrolled (a).

A quasi estate tail cannot, any more than a regular Barring quasi

estate tail, be barred by will (&), but it may be barred ®^ ^ ^

by any disposition of the land made, by deed, by a

tenant in tail in actual possession. But a tenant in

tail not in actual possession must obtain the consent

of the owner of the prior estate, in order to bar the

reversions or remainders which are limited after the

estate tail. A deed barring a quasi estate tail need

not be inrolled (c).

An estate tail may be also the subject of involun- involuntary

tary alienation. Thus the Abolition of Fines and ^^^^^ ^°"'

''

^ ^ ^ _
Bankruptcy.

Recoveries Act {d) contains (e) provisions for the

event of a tenant in tail becoming bankrupt, and

these are confirmed by the Bankruptcy Act, 1869 (/),

which enacts (^) that the trustee of any bankrupt is

(?/) S. 41.

[z) S. 42.

(a) S. 46.

{b) Campbell v. Sandys, i Sch. & L. 281 ; AUen v. Allen, 2 Dru.
War. 307, 326.
(c) AUen v. Allen, 2 Dru. & War. 307.
(rf) 3 & 4 Wm. IV. c. 74.

(e) Ss. 56-72.

(/) 32 & 33 Vict. c. 71.

{g) S. 25.
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to Lave power to deal with any property to Avliicli

the bankrupt is beneficially entitled as tenant in tail,

in the same manner as the bankrupt himself might

have done, and that the sections of the Abolition of

Fines and Recoveries Act relating to the bankruptcy

of a tenant in tail are to apply to any proceedings

under the Bankruptcy Act.

.Judgments. Under the i & 2 Vict., c. 1 1 0, the creditor of any
I & 2 Vict. c. tenant in tail can, after obtaining a judgment (Ji)

against him, sue out a writ of elegit, in pursuance of

which he is entitled to retain possession of his debtor's

land, and repay himself his debt ; and the land will

be bound by the judgment as against any person

whose estate the debtor might himself have barred.

Under that Act a registration of the judgment in the

Court of Common Pleas would alone have bound the

land against the same persons, and also against any

purchaser for value who had notice of the registration.

27 & 28 Vict. Now, however, the 27 & 28 Vict., c. II2, renders it

necessary, for that purpose, that the land should be

actually taken in execution.

Crown debts. The 33 Hen. VIII., c. 39, made estates tail liable

33 ^^"2 1^3^' for debts due to the Crown, and by the 2 & 3 Vict.,

Vict. 0. 11; 22 c. II, and the 22 & 23 Vict., c. 35, judgments

35.
" ' obtained by the Crown are put on the same footing

c. 104.^
^° ' ^^ other judgments; but under the 28 & 29 Vict., c.

104, writs of execution obtained by the Crown may
be registered immediately on being obtained, and

thereupon bind the debtor's land, without the neces-

sity of taking it in execution.

Determination Lastly, the estate of a tenant in tail may be put an

estate by his end to by his death. In that case the Apportion-
death. mcnt Acts (i) will apply to any leases which he has
Apportion-

)j^
^ ^ "^

''_

nient.

{h) The law relating to judginents will be more fully explained in

the next chapter.

(i) II Geo. II. c. 19 ; 4 & 5 Wni. IV. c. 22
; 33 & 34 Vict. c. 35.



OF AN ESTATE TAIL. 12/

made since, although he might, if he pleased, have

turned his estate into a fee-simple, yet, not having

done so, he was at the moment of his death merely a

tenant for life (/). For the same reason, his exe- Emblements,

cutor or administrator is entitled to emblements, as

against the heir in tail, remainder-man, or reversioner.

. _ \

{j) Pagyet v. Gee, 9 Mod. 482.
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CHAPTER VI.

OF AN ESTATE IN FEE-SIMPLE.

Is absolute or
qualified.

We have now arrived at the consideration of an estate

in fee-simple—the greatest which the law recognises

in a subject, and that out of which all other estates in

land are derived.

This estate may be either " absolute," which is the

more ordinaiy form, or " qualified." An instance of

the latter kind occurs if an estate is given to A. and

his heirs " tenants of the manor of Dale
:

" here,

whenever the heirs of A. cease to be tenants of that

manor the grant is entirely defeated (a).

Creation of a No person Can create an estate in fee-simple unless
fee-simple.

j^^ ^^^ himself that estate in the lands with which he

may be created, professes to deal. There are also certain persons who

are, more or less, unable to create such an estate, from

the fact of their having only a limited power of aliena-

tion. Thus any conveyance or will of land made by

an idiot or lunatic (unless made in a lucid interval) is

absolutely void (b). A married woman, too, is unable

to dispose by deed of her real estate, unless it is settled

to her separate use (a point to be adverted to here-

after), or unless the previous owner has given her a

power to appoint that it shall go to certain persons (in

which case she is merely acting as agent of the person

who conferred the power), except with her husband's

consent, and by a deed acknowledged in manner pro-

vided by the Fines and Recoveries Abolition Act or

Idiots and
lunatics.

Married
Women.

(a) 2 Bl. Com. 109.

(b) Yates v. Boen, Str. 1104.
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the Conveyancing Act, 1882 (c). She cannot dispose

by will of any land other than that over which she has

a power of appointment (d), or which is settled to her

separate use (e). And an infant cannot, as a rule, Infants.

make a conveyance, by deed, of land, which will be

binding upon him if he chooses to repudiate it at or

before coming of age, although it will be binding upon

a purchaser from him (/). But we have already seen,

in previous chapters, that an infant may, under the

18 & 19 Vict., c. 43, make a binding settlement of

land, and thus create an estate in fee-simple, in con-

templation of his marriage, and may also, if of the age

of fifteen, convey gavelkind land by means of a feoff-

ment with livery of seisin. An infant cannot dispose

of land by will, being incapable of making a valid

will (g).

At Common Law all persons are capable of acquir- "Who may have
• TTi, . ,•,• 1 1 • Tan estate in
mg lands, but various restrictions nave been imposed fee-simple.

on this capacity by statute. We must notice these in

order to understand the difficulties which they oppose

to the creation of estates in fee-simple. From an

early period, the feudal lords objected to lands being

acquired by the monasteries and other religious houses Corporations.

who made up the greater number of the earlier cor-

porations ; for the fact that these bodies were perpetual

made it impossible that their lands should ever escheat

as in ordinary cases, and lands held by them were con-

sequently said to be in mortmain (in onortua manu)..

Hence we find a provision in Magna Charta (Ji), for- Magna Charta.

bidding gifts to them, and afterwards it was enacted

by the statute De Religiosis (i) that no persons. Statute Be

religious or other ecclesiastical corporation, body politic ^
*6'»os*s-

(') 3 & 4 Wra. IV. c. 74, ss. 77, 79, 91 ; 45 & 46 Vict. c. 39, s. 7.

(d) Sug. Pow. 153 ; 7 Wra. IV. and I Vict. c. 26, s. 8.

(e) Taylor v. Meads, 13 W. R. 394.

(/) Zonch V. Parsons, Burr. 1794 ; Allen v. Allen, 2 Dru. & War. 307.

(.9) 7 Wm. IV. and i Vict. c. 26, s. 7.

(ft.) 9 Hen. III. c. 36.

(i) 7 Ed. I. c. I,

* I
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ecclesiastcal or lay, sole or aggregate, should buy or

sell land, whereby the same should come into mort-

main, under pain of forfeiture. This was extended by
IS Ric. II. c. the 15 Kic. II., c. 5, to all lands purchased by guilds

or fraternities, on the ground that mayors, bailiffs, and

commons of cities, boroughs, and other towns, were as

Licence from perpetual as people of religion. Consequently, it be-

came custom ary , on the foundation of a lay corporation,

to insert in its charter a licence from the Crown to hold

7&8"\Vm. III. lands, and the validity of these licences was recognised

by the 7 & 8 Wm. III., c. 37, which permits the

Crown, when it thinks fit, to grant to any persons, or

bodies politic or coq^orate, licence to alien in mort-

main, and also to purchase, acquire, take, and hold, in

perpetuity or otherwise, any hereditaments whatever.

Charitable With respect to religious corporations, the old law

still obtains to a greatextent ; the principal Act relat-

ing to this subject being that generally known as the
Mortmain Act. Mortmain Act (y), passed in the reign of George the

Second. This act only applies to gifts of land, or any

interest in land, or of money to be invested in land,

although it would appear from the preamble that it

was the intention of its framers to give it a wider appli-

cation (k). It enacts (l) that no manors, lands, tene-

ments, rents, advowsons, or other hereditaments, cor-

poreal or incorporeal, or any sum or sums of money,

or personal estate whatever, to be laid out or disposed

of in the purchase of any lands or hereditaments, shall

be given, granted, or in any ways conveyed to any

persons, bodies politic or corporate, or otherwise, for

any estate or interest whatever, in trust for, or for the

benefit of any charitable uses whatsoever, unless made
by a deed executed in the presence of two or more

credible witnesses, twelve calendar months at least

before the death of the donor or grantor, and inrolled

(i ) 9 Geo. II. c. 36.

{k) See the judgments in Jefftries v. Alexander, 8 H. L. C. 594.
(I) S. I.
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in Chancery within six calendar months after its exe-

cution. The deed must also be intended to take effect

in possession for the charitable use, immediately from

the making thereof, and be without any power of revo-

cation, reservation, trust condition, clause, or agree-

ment whatever, for the benefit of the donor or of any

person claiming under him. But these provisions are

not (m) to extend to any purchase made bond fide for

valuable consideration, or (n) to prejudice the Univer-

sities of Oxford and Cambridge, or the Colleges of

Eton, Winchester, and Westminster.

The time allowed for inrolling conveyances under

the Mortmain Act was enlarged by subsequent sta-

tutes (o), and now it is provided by the 29 & 30 Vict., 29 & 30 Vict.

c. 57, that (j?) any trustee of a charity may, at any '^' ^^'

time, apply to the Court of Chancery for an order

authorising the inrolment of any deed, or other instru-

ment, whereby any hereditaments have been conveyed

for charitable uses, or any deed connected with any

charitable trust, which deed ought to have been inrolled,

but has not been inrolled within the time limited by

law.

By a subsequent Act {q), grants of lands made to a 31 & 32 Vict,

trustee or trustees on behalf of any society or body of "

'

persons associated together for religious purposes, or

for the promotion of education, arts, literature, science,

or other like purposes, in order to erect a building

thereon, or whereon a building used, or intended to

be used, for such purposes, or any of them, shall have

been erected, are to be exempted from the necessity

of inrolment, provided they are made hond fide and for

valuable consideration, and provided that each such

piece of land shall not exceed two acres in extent or

(m) S. 2.

(n) S. 3.

(o) 24 & 25 Vict. c. 9 ; 25 & 26 Vict. c. 17 ; 27 & 28 Vict. c. 13.

(P) S. I.

(2) 31 & 32 Vict. 0. 44.
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Charitable area in each case. In addition to the above, the Cha-
Trusts Acts,

^.j^able Trusts Act, 1853 (/•), and the Charitable Trusts

Amendment Act, 1855 (a), enable trustees of charities

to purchase lands for building purposes, and the 33

33 & 34 Yict. & 34 Vict., c. 34, permits (t) corporations and trustees
*^' ^*"

holding monies in trust for any public or charitable

purposes to invest the same in any mortgages or

charges of lands and hereditaments of any tenure (u).

corporations With respect to corporations formed for purposes
uot charitable.

^^^ strictly charitable, the law of mortmain has been

Highway of late considerably relaxed. Thus, highway boards
joan s.

^^^ ^^^ empowered to take lands without a licence

.Joint- stock from the Crown (y), as are also joint-stock companies
companies.

foj-^^g^j under the Companies' Act, 1862 (tv), it being,

however, provided by this Act (x) that no company

formed for the purpose of promoting art, science,

religion, charity, or any other like object, not involv-

ing the acquisition of gain by the compan}^, shall hold

more than two acres of land without the sanction of

Aliens. the Board of Trade. Aliens were- also, until recently,

forbidden to hold land in this country, except for

business purposes, and then only for terms not exceed-

Naturalization ing twenty-one years, but now the Naturalization

' °^' ^ ^°'
Act, 1870 (if),

provides that real and personal property

of every description except a British ship, may be

taken, acquired, held, and disposed of by an alien, in

the same manner in all respects as by a natural-born

British subject ; and that a title to real or personal

property of every description except such a ship, may
be derived through, from, or in succession to an alien,

in the same manner, in all respects, as through a

British subject.

(r) 16 & 17 Vict. c. 137.

(s) 18 & 19 Vict. c. 124.

(0 S. I.

(u) S. 3.

(v) 25 & 26 Vict. c. 61, s. 9.

{v)) 25 & 26 Vict. c. 89.

(x) S. 2t.

iy) 33 ^'ict. c. 14, 88. 2, 13.
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An estate in fee-simple may be granted or given, How a fee-

by deed or by will, by any competent person. We crTitelL^"^^

have already seen that the use of the word " heirs " Form of

is essential in order to confer such an estate by

deed (although not so where a disposition is made

of it by will) if the instrument was executed before

1st January 1 882. With regard to deeds executed

on or after that date, the Conveyancing Act, 1881 {z),

has enacted («), it shall be sufficient in the limitation

of an estate in fee-simple to use the words " in fee-

simple " without the word " heirs."

The incidents of an estate in fee-simple do not incidents of nn

require any lengthy notice, since the absolute powers afnfpfe!"

which its possessor- has over it enable him to commit

any kind of waste on the. property, or to sell, lease, or

incumber it at his pleasure, and free him from any

obligation, as between himself and his successors, to

keep down the interest on any charges which may
exist on the land. But a few remarks may be made

on the subject of fixtures. During his lifetime, a Fixtures,

tenant in fee-simple has uncontrolled power over any

fixtures put up by a previous owner of the property,

or by himself. He may also, if he pleases, dispose of

them by his will. But if he dies, having neither

removed them nor specifically bequeathed them, the

right of his executor or administrator to claim them

is less than in. the case of any other deceased tenant.

The old rule appears to have been that the executor

or administrator of a tenant in fee-simple was not

entitled to any kind of fixtures (h). And even in

modern times it has been laid down by the House of

Lords that the decisions in other cases in favour of

trade fixtures do not apply as between the heir and

executor or administrator of a tenant in fee-simple ; and

(z) 44 & 45 Vict. c. 41.

(«) S. 51.

(b) Amos on Fixtures, 152 ; Warner v. Fleetioood, cited 4 Rep. 64^

Wood V. Smith, Cro. Jac. 129.
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hence, that machinery put up by such a tenant for the

purpose of better using his land went, in the absence

of any disposition of it having been made by him, to

his heir, and not to his executor (c). And as to

undisposed-of ornamental or domestic fixtures, such

as kitchen-ranges, stoves, grates, or blinds, it has been

held that they also belong to the heir (rf). It would

seem therefore that the executor or administrator

has no right to undisposed-of fixtures of any kind,

except where they have been merely loosely affixed to

the freehold, in a manner which shewed a clear inten-

tion that they should be removable.

Alienation of

an estate in

fee-simple.

Voluntary.

Involuntary.

Our previous remarks on the creation of a fee-

simple apply equally to its voluntary alienation by the

tenant. We have next, therefore, to see how this

estate can be the subject of involuntary alienation.

Forfeitures of land, on account of its owner having

committed some crime, having been abolished (e), the

two principal grounds on which a tenant in fee-simple

may now be deprived of his estate are, his having

failed to pay debts declared to be due from him by the

judgment of a court of justice, or his having become

bankrupt.

Judgments. It will be rccollected that the question of the effect

of judgments on the various estates in land which we
have discussed in previous chapters was purposely

deferred until we should have reached the stage at

which we have now arrived. We will proceed, there-

fore, to state briefly the law of judgments, with refer-

ence to such estates generally.

statute of

Westminster.
Before the passing of the Statute of Westminster (/),

(r) Fisher v. Dixon, 12 CI. & F. 312, 33 1 ; and see Trappes v. Harter,

2 Cr. & Mee, 153, 180.

{(I) See Winn v. Ingilly, 5 B. & Aid. 625 ; Colegrave v. Bias Santos,

2 B. & C. 76.

(e) 33 & 34 Vict. c. 23, s. I.

(/) 13 Ed. I. c. 18.
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freehold and copyhold estates could not be taken in

execution for debt, but under that Act (the provisions

of which relating to judgments were somewhat ex-

tended by the Statute of Frauds (g)) a creditor who

had recovered a judgment in one of the King's courts

might, at his option, have either a writ o^ fieri facias,

directing the sheriff or other officer to sell the debtor's

chattels, including his leaseholds, in order, out of the

proceeds, to satisfy the debt ; or he might have a writ

of elegit, under which the sheriff might deliver to him Writ of degit.

the chattels of the debtor at an appraised value, with-

out having been sold, and also, if these were not suffi-

cient to pay the debt, one-half of the debtor's land,

again including leaseholds (A) ; which the creditor

might hold until he had repaid himself out of the rents

and profits.

These statutes did not apply to an estate by curtesy,

or to an estate tail as against the issue in tail, or to

copyholds, or to some forms of incorporeal heredita-

ments. Neither did they include an equitable estate

in leaseholds, nor an equitable estate in freeholds if

the trustee parted with it at any time before the writ

of elegit was sued out. But where they did apply, a

judgment became, under the Statute of Westminster (i), Judgment a

a general charge upon all the lands which the debtor fn^t^e debtor"

had at the time of entering up {j) the judgment, and lands,

upon all those which he subsequently acquired ; and

no act of his, not even a sale to a hond fide purchaser

who had no notice of the existence of the judgment,

could get rid of this lien {k). This was remedied, as

to estates for years, by the Statute of Frauds (/), which statute of.

enacted (in) that no writ of execution should bind the

[g) 29 Car. II. c. 3, ss. 10, 14, 15.

(A) Fleetioood's Case, 8 Rep. iji'''.

(i) 13 Ed. I. c. 18.

{j ) A judgment is " entered up " by inscribing the fact of its having
been obtained on the records of the Court.

(k) Prid. Judgments, 9.

(l) 29 Car. II. c. 3.

(m) S. 15.
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Leaseholds not " goods " (a term whicli in the statute included lease-

uutii deiivLiy ^olds) of the person against whom such writ was sued
of writ of cxc-

fQj^.j-|, ]^^^ fj.Qjj^ ^]^g ^jj^g ^^^ g^^j,]^ ^^j.^^ jja^jj been
cutiou. _

'

delivered to the sheriff to be executed. The result

was that as against an estate for years a judgment

alone had no effect (?i). And as regards other estates

4 & 5 "Wm. & in land it was enacted by the 4 & 5 Wm. and M,, c.

Freeholds not "*^ (^)' *^^^^ ^^° judgment should affect any lands or

to be bound tenements of the debtor, as aerainst bond fide pur-
uiiless iuil'^''- 6

J L

ment ° chasers or mortgages of the lands, unless it had been
docketed.

previously docketed in a book belonging to the court

in which such judgment had been obtained.

I & 2 Vict,

no.

Sheriff may
take all

debtor's

lands under
writ of elc'jit.

Next came various statutes passed in the present

reign in order to give a more complete remedy to

creditors. The first of these, the i & 2 Vict., c. iio,

enacts (p) that it shall be lawful for the sheriff or

other officer to whom any writ of eler/it shall be

directed at the suit of any person, upon any judgment

which at the time of the commencement of the Act (q)

shall have been recovered, or thereafter shall be re-

covered, in any of the superior courts at Westminster,

to take and deliver execution, unto the party in that

behalf suing, of all such lands, tenements, rectories,

tithes, rents, and hereditaments, including lands and

hereditaments of copyhold or customary tenure, as the

person against whom execution is so sued or any

person in trust for him shall have been seised or

possessed of at the time of entering up the said judg-

ment, or at any time afterwards, or over which such

person shall, at the time of entering up such judg-

ment, or at any time afterwards, have any disposing

power which he might, without the assent of any other

person, exercise for his own benefit, in like manner as

the sheriff or other ofiicer miarht at the time when the

{n) Shirley v. Watts, 3 Atk. 200 ; Foi'th v. Norfolk, 4 Madd. 503, 506.

(0) S. 3.

{p) S. II.

('/) i.st of October 1S38.
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Act was passed have made and delivered execution of

one moiety of the lands and tenements of any person

against whom a writ of elegit was sued out. Lands

and hereditaments thus taken in execution are to be

held and enjoyed by the person to whom such execu-

tion is delivered, subject to his being liable to account

in a Court of Equity for the rents and profits received.

Under this Act (?-) a judgment entered up against any Entered up

person in any of the superior courts at Westminster, bi,i2 jands as

and also all orders of courts of equity, and all rules of ^s^mst debtor
^ •'

'
_ and persons

courts of common law, or of the Lord Chancellor in claiming under

matters of bankruptcy or of lunacy (s), were to operate

as a charge upon all lands and hereditaments in which

such person had, or should have, a legal or an equit-

able estate, or over which he had a disposing power

which he might exercise for his own benefit without

the assent of any other person, and were to be binding

not only as against him, but also as against all persons

claiming under him after such judgment, and also as

against the issue of his body, and all other persons

whom he might, without the assent of any other

person, cut off and debar from any remainder, rever-

sion, or other interest, in or out of any of the said

lands and hereditaments. But (t) no judgment of Eut not against

n j_-i •
, 1 1 • purchasers,

any oi the superior courts, nor any decree or order ni mortgagees,

any court of equity, nor any rule of a court of common ^^^ creditors
•'

.
unless regis-'

law, nor any order in bankruptcy or lunacy, was, by tered.

virtue of the Act, to aft'ect any lands, tenements, or

hereditaments, as to purchasers, mortgagees, or credi-

tors, unless and until a memorandum of the judgment

was registered in a book to be kept by the senior

Master of the Court of Common Pleas.

The effect of this Act was to make a registered

judgment a charge on the debtor's lands generally,

even as against purchasers and mortgagees, since they

(r) S. 13.

(s) S. iS.

{t) S. 19.
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had now an opportunity of finding out for themselves

2 k 3 A'ict. c. tliat such a judgment existed. But the 2 & 3 Vict.,

c. 1 1 ,
passed in the following year, enacted (u) that,

as against purchasers and mortgagees without notice

of such judgments, such judgments should not bind

any lands, tenements, or hereditaments, or any interest

therein, although duly registered, further than they

would have done had the i & 2 Vict., c. 1 1 0, never

been passed. Hence, as against purchasers and mort-

gagees without notice, leaseholds again become un-

affected by judgments, although duly registered, until

a writ of execution had been delivered to the sheriff (v)
;

whilst freehold and copyhold estates were, as to one

moiety, bound by the fact of the judgment being

registered. The 2 & 3 Vict., c. 1 1 , and subsequent

statues (w) also improved the system of registration,

and required judgments to be re-registered every five

23 & 24 Vict, years. They were followed by the 23 & 24 Vict., c.

38, which, after reciting that it was desirable to place

freehold, copyhold, and customary estates on the same

footing with leasehold estates in respect of judgments,

as against purchasers and mortgagees, enacted (x) that

no judgment to be entered up after the passing of the

Act (y) should affect any land of any tenure as to a

hondjide purchaser or mortgagee (whether with notice

or not), unless a writ of execution of such judgment

should have been issued and registered before the con-

veyance to him, nor even then unless the writ of

execution were put in force within three months from

the time when it was registered.

Meanwhile the Mercantile Law Amendment Act,

1856 (z), had enacted (a), that no writ of execution

(u) S 5.

(v) Wesibrookc v. Bhjthe, 3 E. & B. 737.

(10) 3 & 4 Vict. c. 82 ; 18 & 19 Vict. c. 15.

(x) S. I.

(y) 23d July i860.

(2) 19 & 20 Vict. c. 97.
(o) S. I.
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against the goods of a debtor should prejudice the

title of a hond fide purchaser of the goods before their

actual seizure by virtue of such writ, unless the pur-

chaser had notice, at the time of his purchase, of the

writ having been issued.

It would appear that the word " goods " in this Act

did not include terms of years, for the nest Act relating

to judgments which we have to notice, the 27 & 28 27 & 28 Vict.

Vict., c. 112, recites that it is desirable to assimilate*'*"^'

the law affecting freehold, copyhold, and leasehold Land must be

estates to that affecting purely personal estates in ia execution,

respect of future judgments ; and proceeds to enact (h)

that no judgment to be entered . up after the passing

of the Act (c) shall affect any land, of whatever tenure,

until such land shall have been actually delivered in

execution by virtue of a writ of elegit, or other lawful

authority, in pursuance of such judgment. In the

construction of this Act, land is {d) to include all

hereditaments, corporeal or incorporeal, or any interest

therein. And a creditor to whom any land of his

debtor has been actually delivered in execution by

virtue of any such judgment, and whose writ or other

process of execution has been duly registered, may (e)

obtain from the Chancery Division an order for the

sale of his debtor's interest in such land. The result

is that judgments entered up after the 28th of July

1864 do not operate at all as a charge on land as to

any interest therein until it has been actually delivered

in execution ; but when this is done, the creditor has

a speedy means of obtaining payment of his debt by a

sale of the land under the order of the Court. As to

equitable interests of the debtor, and property which

cannot be taken in execution from any cause, it has

been decided that a creditor who has obtained a judg-

ed) S. I.

(c) 28th July 1864.

(d) S. 2.

(e) S. 4.
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ment and sued out a writ of elegit must apply to tlie

Court, whose order with reference to the matter will be

a delivery of execution within the statute {/).

Crown debts. The above remarks apply to debts due from one

subject to another. The law relating to judgments

obtained by the Crown against a subject is very similar.

For every such judgment must be registered {</), and

periodically re-registered (Ji), in order fco bind land as

against purchasers, mortgagees, and creditors, and

if obtained after the 5 th July 1865, must have been

followed up by the issue of a writ of execution, which

must also have been duly registered (i), but the land

itself need not have been taken in execution.

Bankruptcy

Bankruptcy
Act, 1869.

Various statutes have also been passed, which have

the efltect of depriving a man of his land if he becomes

bankrupt.

The Bankruptcy Act, 1869 (_/), which is the latest

enactment on this subject, enables (/i;) a creditor or

two or more creditors whose claims amount singly or in

the aggregate to fifty pounds, to present a petition to

the Court of Bankruptcy, asking that the debtor be

adjudged bankrupt on one or more of the grounds men-

tioned in the Act. On the adjudication being made,

there (/) is to vest in the trustee appointed under the

bankruptcy, for the purpose of division amongst the

bankrupt's creditors, all such property as may belong

to or be vested in the bankrupt at the commencement

of the bankruptcy, or which may be acquired by or

devolve on him dui'ing its continuance ; and also the

(/) Ilutton V. Ilaywood, L. R. 9 Ch. 229 ; and see Re Cowbrkhje liy.

Co., L. R. 5 Eq. 413 ; Bfchttt v. Buckley, L. R. 17 Eq. 435.

(y) 2 & 3 Vict. c. II, s. 8.

{h) 22 & 23 Vict. c. 35, s. 22.

(t) 28 & 29 Vict. c. 104, s. 48.

(i) 32 & 33 Vict. c. 71.

(yfc) S. 6.

(0 S. 14.
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capacity to exercise, and to take pi-oceedings for exer-

cising, all such powers in, or over, or in respect of

property, as might have been exercised by the bank-

rupt for his own benefit at the commencement of his

bankruptcy or during its continuance, except the right

of nomination to an ecclesiastical benefice ; and the

bankrupt (m) is to be entitled only to any surplus

remaining after payment of his debts, and of the costs,

charges, and expenses of the bankruptcy.

A man's real estate is also liable to be taken, after Payment of

his death, in order to satisfy debts and obligations
reai^estate"^

incurred by him during his lifetime (?i). For a long

time, the Common Law doctrine was that debts w^ere

payable out of personalty only, the one exception to

this rule being that lands which had not been disposed

of by will were subject to the payment of the owner's

debts by specialty in which the heirs were bound, that

is, debts for which some bond or covenant had been

given, in which the heirs were specifically named as

undertaking to pay. If, however, the land had been

devised, the devisee was not liable to pay his testator's

debts. The first statute which struck a blow at this

doctrine was the 3 Wm. and Mary, c. 14, known as

the Statute of Fraudulent Devises, which, after reciting statute of

that it often happened that persons, who by bonds and DeWses!^"*

other specialties had bound themselves and their heirs,

had, to the defrauding of their creditors, devised or

disposed of their lands in such manner that such

creditors had lost their debts, enacted that all wills of

lands should (only as against such creditors) be deemed
fraudulent or void.

Thus the real estate of all persons became liable for Real estate

payment of their specialty debts. The next step was °""^^ ^'""^^^ *°

(m) S. 45.
(n) No reference is made in the following remarks to the order in

which personalty and realty are respectively applied in payment of debts :

that subject not being considered as within the scope of this work.
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payment of tlie passing of the 47 Geo. III., c. 74, wliicli enacted

debts!
*^

t^^^ ^^6 real estate of any person who was at the time

47 Geo. III. c. of his death a trader should be " assets "
(0), to be

Realestat of
administered in the Court of Chancery for payment of

a trader to be all the just debts of such pcrson, as well debts due by

nientof all his simple contract as by specialty : provided that creditors
debts.

1^^, specialty in which the heirs were bound should be

paid the full amount of their debts before any of the

creditors by simple contract, or by specialty in which

the heirs were not bound, were paid any part of their

demands.

II Geo. IV. and These two Acts were repealed, as to the wills of
I Wn —
c. 47.

I Wni. IV.
persons who died after the i6th of July 1830, by the

I I Geo. IV. and i Wm. IV., c. 47, but were, in sub-

3 & 4 Wm. IV. stance, re-enacted by the latter Act. Next came the

li a^"^' t t f 3 '^ 4 Wm. IV., c. 1 04, v/hich at length made the real

all persons estate of all persons, traders or not, liable for the pay-

payment of all ment of all their debts ; reserving however the privi-

^'^T-^^^v-^
leges previously given to specialty creditors. But now

c. 46."^ "

it is enacted by the 32 & 33 Vict., c. 46, that in the
No preference administration of the estate of every person who shall
to specialty '' ^

creditors. die on or after the ist of January 1870, no debt or

liability of such person shall be entitled to any priority

or preference, by reason merely that the same is secured

by, or arises under, a bond, deed, or other instrument

under seal, or is otherwise made or constituted a speci-

alty debt : but that all the creditors of such deceased

person shall be treated as standing in equal degree,

and be paid accordingly out of the assets of such

deceased person.

Estate lost An estate in land may also be lost, if the owner
under Statutes n ,t j. i. i j i

of Limitation, allows some other person to take and keep possession

of it, in a manner inconsistent with its being the

property of such owner. This arises by virtue of the

Statutes of Limitations relating to land, namely, the

(0) From the French assez, enough.
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3 & 4 Wm. IV., c. 27, and the Real Property Limita- 3&4Wm. iv.

tion Act, 1874 {p). The former of these statutes is vict.'cf 57?

^^

modified by the latter, chiefly as regards the time

within which land can be recovered, but it otherwise

remains in full force, and the two Acts are to be con-

strued together. The Acts prohibit {q) any person No action to

from making an entry or distress or bringing an action wlt^nTwelve*^

or suit to recover any land or rent, but within twelve y^'^^'^ ^""'^^

f 1
• 1-1 •

T
time when

years next after the time at which a right to make such right flist ac-

entry or distress, or to bring such action or suit, shall
*^^^^ '

have first accrued to some person through whom he

claims, or if such right shall not have accrued to any

person through whom he claims, then within twelve

years after the time at which the right to make such

entry or distress, or to bring such action or suit, shall

have first accrued to the person making or bringing

the same. " Land," in these Acts, means every kind

of corporeal hereditament, and every share, estate, or

interest therein, whatever the tenure may be ; whilst

the word " rent " includes all services and suits for

which a distress may be made (?•). The right to make When right to

an entry or distress or to bring an action is to be have^first
*°

deemed to have first accrued in manner following. If accrued,

the person claiming, or the person through whom he session.^"

^°^'

claims, shall, in respect of the estate or interest

claimed, have been in possession, or in the receipt of

the profits, of such land, or in the receipt of such rent,

and shall, while entitled thereto, have been dispos-

sessed, or have discontinued such possession or receipt,

then such right is to be deemed to have first accrued

at the time of such dispossession or discontinuance of

possession, or at the last time at which any such

profits or rent were or was so received. If the person Person claim-

claiming claims the estate or interest of some deceased tTecelted^per-

person who continued in such possession or receipt, in ^?^ i° posses-

respect of the same estate or interest, until his death,

(p) 37 & 38 Vict. c. 57.

(9) 37 & 38 Vict. 0. 57, s. I.

(r) 3 & 4 Win. IV. c. 27, s. i.
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Person claim-

ing under a
conveyance of
an estate iu

possession.

Person claim-

ing under a
conveyance of

an estate in

reversion.

Person claim-
ing under a

forfeiture.

nnd who was the last person entitled who was in snch

receipt or possession, then such right shall be deemed

to have first accrued at the time of such death. If

the person claiming claims an estate in possession

assured by some instrument, other than a will, to him,

or some person through whom he claims, by a person

being, in respect of the same estate or interest, in

possession of the land or rent, and no person entitled

under such instrument shall have been in such posses-

sion or receipt, then such right shall be deemed to

have first accrued at the time at which the person

claiming, or the person through whom he claims,

became entitled to such possession or receipt by virtue

of such instrument. If the estate or interest claimed

shall have been one in reversion or remainder, or

other future estate or interest, and no person shall have

obtained the possession or receipt of the profits of such

land, or the receipt of such rent, in respect of such

estate or interest, then such right shall have been

deemed to have first accrued at the time at which

such estate or interest became an estate or interest

in possession. And when the person claiming, or the

person through whom he claims, shall have become

entitled by reason of any forfeiture or breach of con-

dition, then such right shall be deemed to have first

accrued when such forfeiture was incurred or such

condition was broken. But if the right to take advan-

tage of a forfeiture has first accrued in respect of any

estate or interest in reversion or remainder, and the

land or rent has not been recovered by virtue of such

right, then the right is to be deemed to have first

accrued, in respect of such estate or interest, at the

time when the same became an estate or interest in

possession (s). The rule for determining the time

when the right of action first accrued in respect of a

reversion or remainder, or other future estate, is not

to be affected by the fact that the person claiming by

(«) 3 & 4 Wm. IV. c. 27, ss, 3, 4.
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virtue of that estate, or any other person, has been in

possession of the land or in receipt of the rents in

right of some estate other than that which immediately

preceded the future estate. But if the owner of the

last prior estate was not in possession of the land or

in receipt of the rents up to the time when his estate

came to an end, then the person claiming by virtue

of the future estate must bring his action either within

twelve years from the time when the prior owner

ceased to have possession or receipt of rents, or within

six years from the time when his own estate became an

estate in possession, whichever period happens to be the

longest. And if the right of the prior owner has been

barred under the statutes, the rights of persons entitled

to subsequent future estates will be barred also
(f).

Provision is also made by statute for the case of Where land in

the land or rent being in the possession of tenants tenant at will,

of the owner, it being enacted (ic) that when any per-

son shall be in possession as tenant at will, the right

of the person entitled subject thereto, or of the person

through whom he claims, to make an entry or distress,

or bring an action for the recovery of the land or rent,

shall be deemed to have first accrued either at the de-

termination of such tenancy, or at the expiration of

one year after t^ commencement of such tenancy.

Also that (v) where any person shall be in possession Of tenant from

as tenant from year to year or other period, without parol."
^^^^

any lease in writing, the above right of the person

entitled subject thereto, or of the person through

whom he claims, shall be deemed to have first ac-

crued at the determination of the first of such years

or other periods, or at the last time when any rent

payable in respect of such tenancy shall have been

received (which shall last happen). And that (w) Of tenant

when any person shall be in possession by virtue of written
lease.

(t) 37 & 38 Vict. c. 57, s. 2.

(m) 3 & 4 Wm. IV. c. 27, s. 7.

(v) S. 8.

{w) S. 9.
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a lease in writing, by wliicli a rent amounting to a

yearly sum of twenty shillings or upwards shall be

reserved, and the rent reserved by such lease shall

have been received by some person wrongfully claiming

to be entitled in reversion expectant on the lease, and

no payment in respect of the rent reserved by such

lease shall have been afterwards made to the person

rightfully entitled thereto, the right of the person

entitled, or of the person through whom he claims, to

make an entry or distress, or to bring an action after

the determination of such lease, shall be deemed to

have first accrued at the time at which the rent reserved

by such lease was first so received by the person wrong-

fully claiming as aforesaid. But the mere fact of a

tenant under a written lease not paying any rent at

all for any number of years will not, provided the

lease is still running, affect the right of his lessor

to the reversion or remainder expectant on the deter-

mination of the lease.

Written ac-

knowledj^-
meut.

Extension of

time in cases

of disability.

The Act of William the Fourth also provides (x)

that when any acknowledgment of the title of the

person entitled to any land or rent shall have been

given to him or his agent in writing, signed by the

person in possession, then such possession shall be

deemed to have been the possession of the person to

whom, or to whose agent, such acknowledgment shall

have been given at the time of giving the same, and

the right of such last-mentioned person, or any person

claiming through him, to make an entry or distress

or bring an action shall be deemed to have first

accrued at, and not before, the time at which such

acknowledgment, or the last of such acknowledgments,

if more than one, was given. The period for recovering

land or rent is also enlarged, if at the time when the

right of any person first accrued such person was an

infant, a married 'tVoman, or a lunatic. For it is

enacted by the Real Property Limitation Act, 1874,

(x) S. 14.
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tliat in any of these cases, such person, or the person

claiming through him, may, subject to a proviso to be

presently noticed, make a distress or entry or bring

an action at any time within six years next after the

time at which the person to whom such right first

accrued ceased to be under any such disability or died,

whichever first happened (y). When the person to

whom the right to bring an action accrues is under a

disability, as by being an infant, and before the removal

of that disability falls under another, as in the case

of a woman by being married, the right to bring an

action continues until six years after the removal of

the latter disability (z). But in no case can an action nq extension

be brought but within thirty years next after the time ^^yond thuty

^
o ... "^ "^ years.

at which such right first accrued, although the person

entitled may have been under disability for the whole

of such thirty years, or although the tei'm of six years

from the time at which he shall have ceased to be

under any such disability, or have died, shall not have

expired (a). The Act of William the Fourth also Tenant in tail.

provides (h) that where the right of a tenant in tail

has been barred by lapse of time, no entry, distress,

or action shall be made or brought by any person

claiming any estate, interest, or right which such

tenant in tail might lawfully have barred. But in all Express trust,

cases where land or rent has been vested in a trustee

upon an express trust, the right of the cestui que trust,

or any person claiming through him, to recover such

land or rent is not to be deemed to have first accrued

until the land or rent has been conveyed to a pur-

chaser for a valuable consideration (c). And in every Fraud.

. case of a concealed fraud, the right of any person to

bring a suit in equity for the recovery of land or rent

of which he, or any person through whom he claims,

may have been depiived by such fraud, shall be deemed

(2/) 37 & 38 Vict. c. 57, s. 3.

(z) See Borrows v. Ellison, L. R 6 Ex. 128.

(a) S. 5.

(b) ^ & 4 Wm. IV. c. 27, s. I.

(c) S. 25.
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to have first accrued at, and not before, the time at

which such fraud shall be, or with reasonable diligence

might have been, first known or discovered (cl). This,

however, is not to prejudice a bond Jide purchaser who
has not assisted in the commission of such fraud, and

who at the time when he made the purchase did not

know, and had no reason to believe, that any such

fraud had been committed.

Results of

death of

tenant in fee-

simple.

Apportion-
ment.

Apportion-
ment
Act, 1870.

We have already seen how an estate by curtesy or

in dower may arise on the death of a tenant in fee-

simple. There was not foi'merly, on the happening

of such an event, any apportionment between the

tenant's real and personal representatives of any rents

which had been reserved to the tenant, but such rents all

went to the heir, or, if the tenant had made a will,

to the devisee of the lands out of which the rent

issued (e). Now, however, under the Apportionment

Act, 1 870 (/), the executor or administrator is entitled

to a proportion of such rents, and it would seem that,

as between the executor and a devisee, the Act applies,

although the devisee claims under a will executed

before the passing of the Act ((j).

Descent of an
estate in fee-

simple.

We will conclude this chapter with some remarks

on the devolution of an estate in fee-simple when the

owner of it has died intestate. In such a case, it

descends to his heir—a person who can only be ascer-

tained after the owner's death, since it is a maxim of

law that no one can be the heir of a living man,

although he may be his heir-apparent or heir-pre-

sumptive. The law as to the inheritance of real

estate, both legal and equitable (h), so far as regards

the descent of any land, the owner of which has died

(d) 3 & 4 Wm. IV. c. 27, s. 26.

(e) Browne v. Amyot, 3 Ha. 173.

(/) 33 & 34 Vict. 0. 35.

(y) Roscingrave v. Burke, Ir. R. 7 Eq. 1 86 ; C'ipron v. Capron, L. R.

17 Eq. 288 ; Re Cline, L. R. 18 Eq. 213.

(/t) Trash v. Wood, 4 My. & C. 324.
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since the ist January 1834, is regulated by the 3 & 4 3&4Wm. IV.

Wm. IV., c. 1 06. But as this statute is founded upon

a pre-existing law, and has no retrospective operation,

it will be necessary to refer to the former law, in order

to state the new law grafted on it by the statute (i).

For this purpose we will take the old canons or rules

of descent as laid down by Blackstone (j), observing Blackstone's

the changes made in them by the statute.
scent!'"

°

The first rule stated by Blackstone is, that inherit- Blackstone's

ances shall descend lineally (that is, in a direct line)

to the issue of the person who last died actually

seised in infinitum, but shall never lineally ascend.

These two propositions, namely,, that the person from

whom the inheritant;e is traced must have died seised,

and that an inheritance can never lineally ascend,

were based on feudal principles. As to the first pro-

position, we know that every transfer of a corporeal

hereditament had formerly to be accomplished by a

public and solemn delivery of possession, known as

making livery of the seisin ; the person thus invested

with the possession of the land being said to be seised

of it. In those times our present complex system of

owning land was unknown. Hence, the possession of

land was the most convincing proof of a right to it,

and therefore no one was held to have a transmissible

title unless he had been seised of the land in question.

The second proposition was derived as follows :—

A

feud given to a man and his heirs was, as we also

know, at first held to include him and his issue only

;

the first grantee of a feud being said to have a

feudum novum, or new feud, whilst he who inherited

a feud conferred on an ancestor had a feudum antiquum,

or ancient feud. No one could succeed to a new feud

but the direct issue of the grantee, that is, of the

(i) Tables illustrating the rules of descent before and after the tst

January 1834 are to be found in i Stephens' Commentaries (Sth ed.),

at pages 3S8 and 424.

(
;

) 2 Bl. Com. 200, et seq.
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person List seised ; but a man might inherit an ancient

feud, although not the direct issue of the person last

seised, provided he were of the issue of the original

grantee. Thus, if a feud were given to A and his

heirs, and A died, leaving two sons, B and C, of

whom C died in his father's lifetime, leaving a son,

D ; if B, after succeeding his father, died without

issue, D, although not of the direct issue of B, could

succeed to the feud (now become an ancient feud),

since he claimed as issue of A ; and in like manner

D"s son could have succeeded his great-uncle B. In

order, therefore, to enable collateral relations (that is,

those neither ancestors nor issue) of the grantee of a

new feud to succeed him, it became customary, on

granting a new feud, to provide that it should be

held ut feudum antiqiium, i.e., in the same manner

as if it had been an ancient feud. Descent being

thus traced from an imaginary ancestor, a collateral

relation of the person last seised could inherit, since

he was supposed to trace his descent from the remote

common ancestor, and thus an uncle could succeed

his nephew. But this fiction was untenable as re-

garded a father and his son, for it is obvious that an

inheritance claimed by the father as descending from

an ancestor common to him and the son could only

have reached the son after the father's death ; and

therefore, if a man died without issue, he might be

succeeded by his uncle or great-uncle, but could not

be succeeded by his father or grandfather. Leaving

for a short time any further reference to this point, let

us now turn to the changes made by the statute in the

first proposition contained in the old rule stated above,

namely, that an inheritance shall descend lineally to

the issue of the last person who died seised of it.

Alteration The Act first (Z.) attaches a meaning to the word

Act.^
y ® <« purchaser," defining such an one in substance as

(i-) S. I.
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being the person who last acquired the land otherwise

than by descent (this latter word again being defined

as the title to inherit land by reason of consanguinity,

as well where the heir is an ancestor or collateral

relation as where he is a child or other issue). It

then proceeds to enact (/) that in every case descent

shall be traced from the purchaser, and in order to

simplify the evidence required to establish the fact of

any person's being the purchaser, provides that the

person last entitled to the land shall be considered to

have been the purchaser, unless it shall be proved

that he inherited the same, in which case the person

from whom he inherited shall be considered to have

been the purchaser, unless it shall be proved that he

inherited ; and in like manner, the last person from

whom the land shall be proved to have been inherited

shall in every case be considered to have been the

purchaser, unless he shall be proved to have inherited.

And by a section of a subsequent Act (;?;,), which

section is to be incorporated with the Act now under

consideration, it is provided that where there shall be

a total failure of heirs of the purchaser, or where any

lands shall be descendable as if an ancestor had been

the purchaser thereof, and there shall be a total failure

of heirs of such ancestor, the land is to descend, and

the descent to be traced, from the person last entitled

to the land as if he had been the purchaser.

Turning then the first proposition of Blackstone's

canon into a rule in conformity with the statute, we
may state it thus :

—

I. Inheritances shall descend lineally to the issue of New First

the last purchaser in infinitum.
Oanon.

The second, third, and fourth canons, as laid down Blackstone's

by Blackstone, remain unaltered. They are as fol- ^th'canons"

lows :
unaltered.

{I) S. 2.

(?/i) S. 19 of the 22 & 23 Vict. c. 35.
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Second Canon. II. The male issue shall be admitted before the

female.

Third Canon. III. Where there are two or more males in equal

degree, the eldest only shall inherit, but the females

all together.

Fourth Canon. IV. The lineal descendants in infinitum of any

person deceased shall represent their ancestor : that is,

shall stand in the same place as the person himself

would have done had he been living. Thus, the child,

grandchild, or great-grandchild (either male or female)

of the eldest son succeeds before the younger son, and

so in infinitmn (?i).

Rule where
tenant dies

without issue.

lUackstone's
Fifth Canon.

We now come to the rules which govern the descent

of an inheritance if the purchaser dies without issue.

Blackstone's canon is, that on failure of lineal ''de-

scendants or issue of the person last seised, the inheri-

tance shall descend to his collateral relations, being of

the blood of the first purchaser ; and he adds, that

the collateral heir of the person last seised must

be his next collateral kinsman of the whole blood.

Under the old law, a relation of the half-blood (that

is, one not descended from a common pair of ancestors,

male and female) could not inherit : a man's half-

brother, for instance, could not inherit from him. The

original feudal rule had been that no one could succeed

to an inheritance unless he could show that he was

descended from the first grantee of the feud. When
collateral relations were allowed to inherit, it often

became difficult to comply with this requirement, and

a new rule was therefore introduced, namely, that no

collateral relations could succeed unless they were of

the whole blood of the person from whom descent was

to be traced, that is, of the person last seised. Thus,

if A had two sons, B and C, by different wives, and

(n) 2 Bl. Com. 217.
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died, leaving B, the elder sou, to succeed him : on B's

death without issue, could not inherit, not being of

the whole blood of B, the person last seised ; although

if B had not lived to inherit, C could have taken as

heir of A. Blackstone (o) goes into an elaborate de-

fence of the rule, although he adraits that it some-

times produced hardship, but it is now almost entirely Alteration

done away with by the Act, which provides (p) that ^^t.^
^

any relation of the half-blood of the person from whom
descent is to be traced may be his heir, and is to be

entitled next after any relations, in the same degree,

of the whole blood, and their issue, where the common
ancestor is a male, and next after the common ancestor,

where the common ancestor is a female. The Act also

puts aside the feudal rule which prevented a father

from succeeding his son, for it enacts (q) that every

lineal ancestor is to be capable of being heir to any of

his issue, and that in every case where there is no

issue of the purchaser, his nearest lineal ancestor is to

be his heir, in preference to any person tracing his

descent through such lineal ancestor or in consequence

of there being no descendant of such lineal ancestor.

The reader will also recollect that by Canon IV. the

lineal descendants in infinitum of any person deceased

are to represent their ancestor. We thus arrive at the

following rules :

—

V. On failure of lineal descendants or issue of the pur- New Fifth

chaser, the inheritance shall descend to his nearest lineal

ancestor, and the issue of such ancestor in infinitum.

VI. Every relation of the half-blood of the purchaser New sixth

is to be entitled next after any relations in the same

degree of the whole blood, and their issue where the

common ancestor is a male ; and next after the common
ancestor, where the common ancestor is a female.

(o) 2 Bl. Com. 227.

iv) s. 9.

(2) S. 6.
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The next question is, liow the nearest lineal ancestor

is to be chosen—whether preference is to be given to

ancestors on the father's side or on the mother's ? and

further, what is to be the order of inheritance amongst

the favoured class—whether, for instance, an aunt is

to inherit before a grandfather ? The Act supplies an

answer to these questions by enacting (r) what we may
take as the next rule, viz.

—

New Seventh VII. None of the maternal ancestors of the person
anon.

from whom the descent is to be traced, nor any of their

descendants, shall be capable of inheriting until all his

paternal ancestors and their descendants shall have

failed ; no female paternal ancestor of such person,

nor any of her descendants, shall be capable of in-

heriting until all his male paternal ancestors and

their descendants shall have failed ; and no female

maternal ancestor of such person, nor any of her de-

scendants, shall be capable of inheriting until all his

male maternal ancestors and their descendants shall

have failed.

Thus we see that on the death of the purchaser

without issue, his father is the next heir, and after the

father his issue, that is, the purchaser's brothers and

sisters ; the brothers taking singly in order of seniority,

and being represented by their issue, if any : and on

failure of these, the purchaser's sisters will be his

co-heiresses, and be in their turn represented by their

issue. Failing issue of the purchaser's father, the

inheritance will next go to his grandfather and his

issue, and so on until the whole line of male paternal

ancestors and their issue is exhausted.

After this the female line on the father's side is to be

admitted. It was formerly greatly disputed whether

preference should, in such a case, be given to the

{r) S. 7.
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nearer or more remote female ancestor ; for instance,

whether the purchaser's paternal grandmother or his

paternal great-grandmother liad the best claim to be

taken as the root of descent, and similarly in tracing

descents on the mother's side. This question is now
settled by the Act, which has decided (s) in favour of

the more remote female ancestor, whether on the

paternal or maternal side, and thus we arrive at our

last rule.

VIII. Where there shall be a failure of male paternal New Eighth

ancestors of the person from whom the descent is to be

traced and their descendants, the mother of his more

remote male paternal ancestor or her descendants shall

be the heir or heirs of such person, in preference to

the mother of a less remote male paternal ancestor,

or her descendants : and where there shall be a failure

of male maternal ancestors of such person and their

descendants, the mother of his more remote male

maternal ancestor and her descendants shall be the

heir or heirs of such person, in preference to the

mother of a less remote male maternal ancestor, and

her descendants. If, therefore, there is a failure of

the purchaser's male paternal ancestors, and his heirs

must be sought for amongst his female paternal ances-

tors, his father's mother or her descendants will come

last in order of selection. Next, if all the paternal

ancestors, male and female, of the purchaser, and their

heirs, have failed, recourse must be had to his maternal

ancestors. In that case, his mother will first be his

heir, and then descent must be traced through her

ancestors, by the same process as has been followed in

tracing descent through the purchaser's father, and

thus, supposing all the intervening heirs to have failed,

the inheritance will at last devolve upon his maternal

grandmother and her heirs. If these fail, there will

be no more heirs of the purchaser : in that case, the

(s) S. 8.
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person last entitled must be sought for, and the pro-

cess gone through again with him. Finally, if it is

utterly impossible to find any person entitled to the

inheritance, it will escheat to the Crown as lord of

the fee.
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CHAPTER VIL

OF COPYHOLDS.

The origin of copyholds has been treated of in an Xo copyhold

earlier part of this work. It is, therefore, only neces- created'now.^

sary, as to that point, to add that no copyholds canj

be created at the present day. The existing form of

copyhold tenure is the result of a number of very

gradual changes, each of which, being an encroach-

ment upon the rights of the lords of manors, was not

recognised by the law until it had been impressed

with the stamp of long-continued custom. Hence

arose the saying, that " time is the nurse of manors
"

(a). And since it is manifestly impossible to create

a custom, it follows that it is impossible to create a

copyhold to be held according to that custom. Nor is

it possible to create a copyhold by providing for land

being held according to the custom of some existing

manor. For in every copyhold there must be " per-

fect tenure between very lord and very tenant " (&)

;

in other words, all the services due from the tenant

must be centred in one lord. But it has been for a

long time impossible to originate such a tenure, inas-

much as the Statute of Quia Emptores (c), passed in

the year 1290, enacted that every feoffee of lands

should hold them of the same chief lord, and by the

same services and customs, as his feoifor had done.

If, then, a feoffor does not reserve any new services to

himself, the land is held by its former tenure ; if he

does, the services due from the tenant are not centred

(a) Co. Cop. s. 31.

(6) Ibid.

(c) 18 Ed. I. c. I.



158 OF CORPOREAL HEREDITAMENTS.

But quasi
manor may be
created by
statute.

Case of grant
of waste lauds.

in one lord, and there is not therefore a perfect tenure.

" Upon the reason of this it is, that if the lord of a

manor purchase foreign land, lying without the pre-

cincts and bounds of the manor, he cannot annex this

to the manor, though the tenants be willing to do their

services ; for this amounteth to the creation of a new
tenure, which cannot be effected at this day " {d). A
quasi manor may, however, be created by Act of Parlia-

ment, as was done by the 37 Hen. VIII., c. 2, which

enacted that certain parts of Hounslow Heath should

be of the nature of copyholds. There is also an

apparent exception to the general rule in the case of

the waste lands of a manor, for in manors where there

is a custom to that effect, part of the waste may,

although never granted before, be granted by the lord

to a tenant, to be held according to the custom of the

manor. But this is not really an exception, for land

of this description having been granted by virtue of an

immemorial custom, is considered to be as much a

copyhold tenement as if it had been held from time

immemorial by copy of court roll (e).

Division of

manors into

freehold and
copyhold.

This chapter
treats of copy-

bold manors.

Customary
manors.

Ordinary manors may be divided into two kinds,

namely, freehold and copyhold. Freehold manors are

those which have freehold tenants ; copyhold manors

are those which have only tenants by base tenure,

and it is to this latter kind that we shall, in general,

refer in the following pages. There is, however,

another variety of manor which should be briefly

noticed ; that, namely, which is distinguished as a

customary manor. Manors of this kind are to be

found principally on the border counties between

England and Scotland, and were granted originally on

condition of performing military service against the

Scotch when required (/). They are held, in general,

for lives, the lord being bound to renew the terms

(d) Co. Cop. s. 31.

(e) Northioick v. Stanivay, 3 Bos. & P. 346, 347.

(/) Doe V. Uuntinrjdon, 4 East, 271, 288.
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when necessary, and are expressed to be held " accord-

ing to the custom of the manor " only, and not " at

the will of the lord
;

" but they are, in fact, merely a

superior kind of copyholds, the freehold remaining in

the lord, as in the case of ordinary copyholds (^).

It has been already mentioned that to every manor, Eeputed

as originally created, a court baron was an essential

incident. The fact, however, that a court baron cannot

be held in the manor (as happens, for instance, when
there are not at least two freehold tenants holding of

the manor and subject to escheat), although it puts an

end to the manor in point of law (Ji), does not alto-

gether extinguish it. Such a manor is said to be a

" reputed " manor, and the lord may still exercise his

prescriptive rights in it (i). Nor does the absence of a

court baron prevent the holding of a customary court

for the manor, and such a court may now be held by

the lord of the manor, or by his steward or deputy,

although there may not be any tenant present at it (/).

Inasmuch as copyhold tenure depends upon custom. All dealings in

all dealings in co^syholds must be regulated by the guiated by

customs of the manor, the best evidence of which are custom,

the various entries made from time to time in the

manor roll. Any one setting up a custom of a manor

must show that it has been immemorial, uninterrupted,

peaceably acquiesced in, reasonable, certain, and com-

pulsory (k).

New estates in copyholds can only be granted by Estates in

the lord of the manor, or his steward or deputy, and ^°^^ ° ^'

must be evidenced by entries in the manor roll. In

(g) Stephenson v. Eill, Burr. 1273, 127S ; Portland v. Eill, L. K.. 2
Eq. 765.

(h) Glover v. Lane, 3 T. R. 445, 447.
(t) Soane v. Ireland, 10 East, 259.

U) 4 & 5 Vict. c. 35, s. 86.

(k) 2 Wat. Cop. 46.
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this, as in all other matters relating to copyholds, cus-

tom plays an important part. Thus, the tenant must

hold according to the custom of the manor, and the

grant itself must not be for an estate greater than

that recognised Ly the custom ; but if it is the custom

to make grants in fee-simple, lesser estates may, as a

rule, be granted, since the power to grant a fee-simple

includes, ordinarily, a power to grant a lesser estate.

To this rule, however, there is one exception, for

Estates tail, although an estate tail may be granted in copyholds

where there is a custom to that effect, it is otherwise

where there is no such custom (/). The reason for

this is, that the Statute Dc Bonis (jn) only mentions

hereditaments which can be given by charter or deed,

and does not, therefore, apply to copyholds (n). Con-

sequently, in the absence of a custom permitting lands

in a manor to be entailed, the old rule of law still

applies to lands of this tenure, and hence a grant of

them to a man and the heirs of his body would give

him a fee-simple conditional on his having issue born

to him, and disposable by him immediately on the

happening of that event (o). In order to prove that

the custom of a manor authorises entails, it must be

shown not only that it is customary to limit estates in

the manor to a grantee and the heirs of his body, but

also that persons claiming in remainder under such a

limitation have been admitted on the manor rolls.

Barring estates If estates tail are permitted in any manor, they must

be barred by a process analogous to that employed in

the case of estates tail in lands of free tenure, and with

the same formalities ; for the 4 1 st section of the Fines

and Recoveries Abolition Act (p) enacts that no assur-

ance by which any disposition of lands shall be effected

(1) Heydon's Case, 3 Rep. 7'\

(m) 13 Ed. I. c. I.

(n) Roioden v. Malster, Cro. Car. 42.

(o) Doe V. Clark, 5 B. & Aid. 458.

0?) 3 & 4 Wm. IV. c 74.
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under the Act by a tenant in tail thereof, shall, with

certain exceptions, have any operation under the Act,

unless it be inrolled in the Court of Chancery within

six calendar months after the execution thereof. And
a subsequent section (q) of the same Act provides,

that all the previous clauses of the Act, so far as cir-

cumstances and the different tenures will admit, shall

apply to lands held by copy of court roll, except that

a disposition of any such lands under the Act by a

tenant in tail thereof, whose estate shall be an estate

at law, shall be made by surrender, and except that a

disposition of any such lands under the Act by a tenant

in tail, thereof whose estate shall be merely an estate

in equity, may be made either by surrender, or by a

deed as is afterwards provided by the Act. It has been,

also decided that the surrender or deed, whichever it

may be, is invalid unless entered on the court rolls

within six calendar months from the time of its being

made or executed (r) ; and that if there is a previous

tenant for life, he must give his consent to the entail

being barred, and the deed by which he does so must

be inrolled within the same time.

All grants of copyholds must be made under the Grants must
1 . -, , o • ,^ 1

,

ji conform to the
usual services and returns, lor m these matters the custom of the

lord is only an instrument carrying out dealings manor,

warranted by the custom (s). Therefore even when
copyhold lands have escheated to the lord, although

he may change their nature if he pleases, yet if he

still continues to dispose of them as copyhold, he is

bound to observe the ancient customs precisely in

every point (t).

On the same principle, namely, that the lord is only Fitness of lord

an instrument, is founded the rule that the lord of a
"a immaterial.

(9) S. 50.

(»•) Hunyivood v. Foster. 30 Beav. i ; Gibbons v. Snape, I De G. J. &
S. 621.

(s) See Taverner v. CromrveU, 4 Rep. 2"]^.

{t) 2 Bl. Com. 370 ; and see Doe v. Strickland, 2 Q. B. 792.
* T
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manor may, although only a tenant for life, make
grants which will stand good after his decease, for the

grantee's estate is not derived out of the lord's only,

but stands on the custom (?i) ; all such grants must,

however, conform to the custom of the manor, other-

wise they will be void (v). And the fact of the lord's

being only an instrument causes the fitness of him or

his agent to make a grant to be immaterial (w). In

Siinie technical Conferring estates in copyholds, the same technical
words are used t •

i
•

j. p t i v
as in <'raiits of words are necessary as m makmg grants or lands ot

freehold land, freehold tenure.

Surrender and Every new tenant of a manor must be " admitted,"
admittance. t i^ i • ^ r • i.' j. j.xiand II he is a purchaser from any existmg tenant, the

latter must have previously " surrendered " his estate

to the lord or his steward in order to allow of the

admittance of the new tenant.

Surrender, followed by admittance, is founded on

the theory that the copyholder is a tenant at the will

of the lord, and was formerly essential to the validity

of every transfer of copyholds, whether made during

the tenant's lifetime or by his will. Consequently, no

devise of copyholds was good at law, unless the tes-

tator had, during his lifetime, formally surrendered

•- them to the use of his will ; but the Court of Chancery

would sometimes supply the want of surrender, in

order to make provision for the tenant's wife, or chil-

dren, or in favour of a creditor, or of a purchaser for

value, or of a charity.

Enactments The necessity for a surrender to the use of a will

remier^anV"'^ '^^"^s partly taken away by the 55 Geo. III., c. 192,
admittance, g j^ which cnactcd that in all cases where by the

192.
^°'

°' custom of any manor any copyhold tenant of such

manor might, by his or her last will and testament.

{u) See Swayne's Cafe, 8 Rep. 63*.

{%) Doe V. StricUand, 2 Q. B. 792, 810.

(w) Eddkston v. Collins, 3 De G. M. & G. I.
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dispose of or appoint his or her copyhold tenements,

the same having been surrendered to such uses as

should be declared by such last will and testament,

every disposition or charge made, or to be made, by

any such last will and testament, by any person who
should die after the passing of the Act, of any such

copyhold tenements, should be as valid and effectual

to all intents and purposes, although no surrender

should have been made to the use of the last will and

testament of such person, as the same would have

been if a surrender had been made to the use of such

will. But since the Act only professed to supply the

want of a surrender by a person competent to make

one, and since a surrender, even when made, did not

pass the legal estate in copyholds to a devisee or a

surrenderee until their admittance, the Act did not

enable an unadmitted devisee (x), or surrenderee (y),

of copyholds to devise them. Neither could copyholds

pass by will, where the surrender to the use of a will

had preceded the admittance of the testator (z). Now,

however, the Wills Act enables every person to dis- jWm. IV. and

pose by will of all his real estate, which, if not so
^

disposed of, would devolve upon his heir at law or

customary heir (a) ; and this power is to extend to all

real estate of the nature of customary freehold, or

tenant right, or customary or copyhold, notwith- »

standing that the testator may not have surrendered

the same to the use of his will, or notwithstanding

that, being entitled as heir, devisee, or otherwise to

be admitted thereto, he shall not have been admitted

thereto (b).

A surrender could formerly only be effected by the 4 & 5 vict. c.

tenant's coming to the steward in court, or (if the

{x) Doe V. Laws, 7 A. & E. 195.

{1/) Matthew v. Osborne, 13 C. B. 919.
(z) Doe V. Tofield, 1 1 East, 246.

(a) A customary heir is the person entitled as heir by the custom of

the manor.

(6) 7 Wm. IV. and I Vict. c. 26, s. 3.
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custom allowed) out of court (c), and then, by the

delivery of some customary symbol {d), resigning into

the hands of the lord all his title and interest to the

estate, in trust, to be again granted out by the lord,

to such persons and on such trusts as were named in

the surrender, and the custom of the manor would

warrant (c) ; but now, by the Copyhold Act, 1841 (/),

the lord or his steward may (^), either in or out of the

manor, make grants of land in the usual way, and may
also (h) admit new tenants, either within or without

the manor, and without holding any court for the

purpose. No special words are necessary to make a

good surrender : any words signifying a clear intention

to that effect being sufficient.

Presentment
formerly
necessiirj'.

Change made
liy the Copy-
hold Act, 1 84 1,

Before the passing of the Act last referred to, the

surrender, if made in court, was immediately inrolled,

and the new tenant became thereupon entitled to ad-

mittance : if it had been made out of court, it was

necessary that this fact should be " presented " and

the surrender inrolled at a customary court. Unless

this were done within the time prescribed by the

custom of the manor, which was generally at the next

meeting of the court, the surrender was void at law (i),

and the surrenderee therefore no longer able to claim

admittance. Now, however, all difficulties of this kind

have been removed by the Act, which enacts (j) that

every surrender made either at any court at which the

homage are assembled or out of court, and also every

grant and admission, are to be forthwith entered on

(c) In some manors the custom allowed the tenant to surrender his

estate into the hands of two other tenants.

(d) This symbol was often a rod or twig, from which cause copy-

holders are sometimes spoken of as tenants by the virge (Lat. virya,

a twig).

(e) 2 Bl. Com. 366 ; 4 & 5 Vict. c. 35
(/) 4 & 5 Vict. c. 35.

(,'/) S. 87.

(//) S. 88.

(0 Co. Litt. 62a.

0) S. 89.
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the roll of the manor, and then to have the force of a

presentment, which (k) is no longer essential to the

validity of the admission of any person.

The lord is bound to observe the confidence on

which the estate was surrendered to him, and can, if

necessary, be compelled to do so by a writ of manda-

mus from the Supreme Court.

It follows, from the above, that a surrender has

become practically a mode of conveyance, of which an

admittance is only the formal completion, and conse-

quently admittance, when made, dates back to the

time of the surrender. The admittance follows the

form of the surrender as to the estate conferred, the

formal part consisting in the delivery by the steward

to the tenant of the customary symbol of admittance.

The tenant is also, in strictness, bound to take an oath

of fealty on admittance, but this is now invariably

respited, an entry to that effect being at the same

time made on the court roll.

The statute of Charles the Second which abolished incidents of

military tenures (T) having expressly excepted copy- estates!

holds from its operation, the lord is still entitled to a

fine on the admittance of every new tenant ; but since Fines on

the fine only becomes due by reason of admittance, he * ^^°^ '°°*

is not entitled to it until after admittance (wi), except

in manors where there is a special custom to the con-

trary. He is, moreover, bound to admit the person

entitled, although the amount of the fine may be in

dispute (71), that being a matter which can be pro-

perly settled afterwards ; and if there is any doubt as

to the proper person to be admitted, the lord is bound

to admit all persons who claim ; as otherwise he would

(A-) S. 90.

(;) 12 Car. 11. c. 24.

(m) R. V. Hendon, 2 T. R. 484 ; Graham v. Simf, I East, 632.

(n) R. V. Wellesley, 2 E. & B. 924.
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bo taking upon himself the decision of the conflicting

claims (o).

Amount of fine The amount of the fine to be paid is primd facie

custom^
°^ uncertain, and must partly depend upon the custom

of the manor. Until the time of Elizabeth, the courts

do not appear to have imposed any restriction on a

But custom custom as to the amount of the fine. In that reign,

reasonable. however, it was decided that the amount of the fine

Eule as to must be reasonable (;;). And it appears to have been
amount of fine in tji, r> c ^^ t • • c

admission gradually assumed that no fane tor the admission oiou
of one tenant ^ siuffle tenant to one tenement should exceed the
to a single o
tenement. amount of two years' improved value of the land,

that is, the value of the land after making a deduction

of the annual amount necessary to keep the premises

in repair (fj). This rule, after some little fluctuation

of opinion, is now firmly established (?'), but it applies

only to cases where the lord is bound to admit, and

where he is entitled to a fine on the admittance of

every new tenant. If the admittance is voluntary, the

lord may make any bargain he pleases.

The lord can- If a copyhold tenement is surrendered by a tenant

admittance Ir ^^ favour of a purchaser, the lord has no right, except

a purchaser, by virtue of a Special custom, to compel the purchaser

to be admitted and thus make himself liable to the

payment of a fine. For the lord's right to a fine on

alienation only arises upon an actual transfer of his

tenant's land, and not upon a mere agreement to

transfer, to which alone a surrender without admittance

Rule where a amounts in law. But if the tenant dies, the case is
copy o t er

clifferent. For in that event, the lord is entitled to

have on the manor roll a new tenant, capable of per-

forming the services due in respect of the tenement in

question, and he has also a right to a fine when that

(o) R. V. Hexham, 5 A. & E. 559.

(p) Jarkman v. Hoddesdon, Cro. Eliz. 351.

(q) Kichiirdson v. Kensit, 5 INIan. & Gr. 4S5.

(r) WiUowd's Case, 13 Rep. i ; Grant v.^Aatle, 2 Doug. 722, 722 n.
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tenant is admitted. As a general rule, the heir or

devisee of a copyholder cannot be compelled to be

admitted to the estate of his ancestor or testator, but

may, if he prefers, forfeit the estate instead. The lord Proclamation.

is, however, permitted to take measures in order to

force him to decide which course he will adopt. With
this object the lord may, on the decease of any tenant,

make proclamation for the person entitled to his estate

to come in and be admitted to it. This proclamation

must be made at three consecutive courts, and all the

customary ceremonies must be strictly observed ($).

If, after due proclamation, no one appears in order to

be admitted, the lord is entitled to seize the lands, Seizure, abso-

either absolutely, if there is a custom to that effect (t),
]^lil

""^ '^"''"'"

or else quousqtie, that is, until some person comes to

be admitted.

A custom to seize absolutely was never good as Protectiou

against an heir beyond seas, nor against married stltute^o per-

women, infants, or lunatics, who from their position are *,'?"®, under

r> 1 • 1 • 1 / \
disability.

incapable of being admitted (i^). As to them, it is

now enacted by the 1 1 Geo. IV. and i "VVm. IV., c. 65
(following the 9 Geo. I., c. 29), that infants, married

women, or lunatics may be represented, for the purpose

of admittance to copyhold estates, by their guardians,

attorneys, or committees, and (y) that the lord may,

if necessary, appoint such persons for the purpose of

admittance : after their admittance, the lord's fines

may (w) be demanded by a notice in writing, and if

they are not paid, he may seize until payment, but he

must, upon demand, render quarterly accounts of his

receipts, and (x) when the amount due for the fines is

satisfied, he is to deliver up possession ; moreover (y).

(s) Bover v. Trueman, i B. & Ad. 736.
{t) Doe V. HeUicr, 3 T. R. 162.

(u) Lechford's Case, 8 Rep. 99^^.

{V) S. 5.

{w) S. 6.

(X) S. 7.

iy) s. 9.
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the estates of the above persons are not to be liable

to forfeiture for non-payment of fines or refusal to

appear and be admitted.

Admittance In some manors there is a custom by which the

w^re there is ^^^^ of a copyholder who has died intestate can be
a special compelled to come in and be admitted, and such a
custom. ^ ,

, .

custom is good, and in that case the heir must pay the

proper fine : the same rule would probably apply also

to a devisee, if there were any custom compelling him

to be admitted (2).

Amount of fine The rule as to the amount of the fine payable on

spedal^cases. the admission of a single tenant to one tenement has

On admittance been already stated. If there are more tenements
to sGvcrjil

tenements. than One, held by different services, the lord is entitled

to a fine for each, and it is his duty to assess the amount

of each fine separately («), but if undivided tenements

forming separate fees are afterwards reunited in one

person, the lord is entitled to one fine only.

On admittance If there is more than one tenant to. be admitted, the

onrtTnantr loi'd is entitled to a fine in respect of each, but if the

tenants only make up one fee, as in the case of a

tenant for life and remainder-man, or of joint-tenants,

or co-parceners (b), only one admission is necessary,

although the amount of the fine may be greater than

on the admission of a single tenant (c). If one of

several joint-tenants is admitted, his admittance is

that of all the other joint-tenants, who become, conse-

quently, thereupon bound to pay the customary fine (d).

Tenant for life It does not appear to be certain what fine the lord

mali!^"^''''^^'''
is entitled to, in the absence of custom, on the ad-

mission of a tenant for life and remainder-man (e).

(z) I Wat. Cop. 290°.
(a) Hobart v. ITammond, 4 Rep. 27^ ; Grant v. AstU, 2 Doug. 722.

(h) R. V. Bonaall, 3 B. & C. 173.

(c) Fitch V. Stuckley, 4 Rep. 22''.

(d) See Bence v. Gilpin, L. R. 3 Ex. 76.

(e) Scriv. Cop. 160.
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Where there is a custom, the fine payable by the

remainder-man is usually one half of that payable by

the tenant for life (/). In the case of joint-tenants, Joint-tenants.

the rule is that the lord is entitled to a single fine for

the first tenant, one-half of that for the second, one-

fourth for the third, and so on, by which means the

total amount of the fine can never quite amount to

four years' value of the land {g).

It was formerly necessary for a copyholder who Heir or devisee

wished to dispose of his estate by will first to surrender mitted copy-

it to the lord to the uses of his (the copyholder's) will, bolder.

and then to make his will, naming the devisee, or the

person who was to carry out the intentions expressed

in the will. A surrender to the use of the copyholder's

will was a matter of right, without any special custom,

but unless it were done, no devise of his estate could

be effectual. We have already seen that the law on

this point has been altered by the 55 Geo. III., c. 192,

and the 7 Wm. IV. and i Vict., c. 26, but the latter

Act, in order to prevent the power of devising copy-

holds without a previous surrender from operating to

the prejudice of lords of manors, further provides (/;-)

that when the devisee of an unadmitted testator is

admitted to copyholds, the same fines shall be paid as

would have been payable if the testator himself had

previously been admitted. Consequently, on such an

admission, the lord is entitled to a double fine, and in

this case half at least, if not the whole, of the fine

must be paid before the new tenant can claim admit-

tance (i).

A tenant is liable, in some manors, to pay a fine Fines on

on every change of the lord, and also on obtaining a and^n He*

licence to demise any part of his lands. The former ^^ demise.

(/) I Wat. Cop. 374.
{(j) Wilson V. Iloare, lo A. & E. 236.

(h) S. 4.

(i) R. V. Wllherton, 29 L. T. 126.
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custom is good where the change takes place by the

death of the lord {j), but not otherwise. With re-

gard to the latter, the rule is that, in the absence of

custom, a copyholder cannot demise his land for more

than a year, unless he first obtain a licence from his

lord (Jc) ; otherwise he will forfeit his estate, and cannot

obtain any relief, even in equity {l). There is no rule

of law as to the reasonableness of the amount of fine

payable on a licence to demise, but where there is a

custom in the manor regulating that amount, both the

lord and the tenant are bound by it (m). If, however,

there is no custom, the lord may make any demand he

pleases ; but a tendency to claim exorbitant fines, and

thus prevent improvements from being made on the

land, is, as we shall see hereafter, checked by various

Acts of Parliament, under which a copyholder can

compel the lord to enfranchise the land altogether.

Steward's fees. In addition to the payment of fines to the lord, the

copyholder is liable to pay fees to the lord's steward,

whenever the services of this oflBcer are called into

requisition,—a case which occurs most often on the

admittance of a new tenant. The amount of the

steward's fee is, like that of the lord's fines, deter-

mined by the custom of each manor, and it seems that

the courts will not interfere to regulate the occasions

on which a steward is entitled to fees, that point

depending entirely on the custom {n). But they will

not allow him to demand an unreasonable amount for

any fee (o), and where there is no special custom on

the subject, he can only claim a sum proportionate to

the amount of work done by him (p).

(j) Lowther v. Raw, 2 Bro. B. C. 451.

(k) See Kaisy v. Richardson, Cro. Eliz. 728.

{I) Peachy v. Somerset, Str. 447, and, with notes, 2 L. C. 1 100.

(»i) See Porphyry v. Lcjiniyham, 2 Keb. 344.
(n) Evans v. Ujisher, 16 Mee & W. 675.

(0) See Traherne v. Gardner, 5 E. & B. 913, 940.

(p) Everest v. Glyn, 6 Taunt. 425 ; Traherne v. Gardner, 5 E. &
B. 913-
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We have already seen why it is that the payment

of fines is still one of the incidents of copyhold

tenure. The same reason makes a copyholder liable

to those other burdens which we are about to enu-

merate.

The first to be mentioned consists of those pay- Quit rents,

ments, generally known as Quit Rents, which represent

either small rents originally payable by the tenants of

a manor according to agreement, but the amount of

which has become settled, or else sums which have

been fixed upon by the lord and the tenant as a

compensation for those personal and other services

to which the former was anciently entitled. Quit

rents cannot be -claimed by the lord unless he can

show that they have been paid immemorially and

without variation {q). Another relic of the old system Heriot custom,

of tenures is the right which the lord has, in certain

manors, to receive Heriots from his tenants. This is

a custom whereby the lord is entitled, on the death

of a tenant, to claim some personal chattel belonging

to the deceased, or, occasionally, a fixed sum of money
instead. This custom would seem, in the case of free Origin of the

tenants, to have been substituted for a still older

custom, whereby the lord was entitled, on the death of

a tenant, to claim the military weapons of the latter
;

in the case of villein tenants, it appears to have grown

out of a favour accorded to them by the lord, who con-

tented himself with taking their best chattel instead of

seizing all their goods, as he might lawfully have done,

seeing that the villeins themselves were his property
;

and as the villeins became gradually emancipated, this

custom grew to be a fixed right.

This form of heriot was called Heriot Custom, in Distinguisbed

order to distinguish it from Heriot Service, which geivLe!'^"^

was in fact only a reservation, in favour of the lord,

($) Scriv. Cop. 208.
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of a chattel, instead of money, by way of rent. A
"When heriot hcriot by custom can only be claimed where the lord
can be claimed. ^^^ show an immemorial usage for its payment, and

is only due on the death of a tenant who is solely

seised of his fee. Consequently, when a number of

persons make up one tenant, as in the case of joint-

tenants or co-parceners, no heriot is payable until

the death of the last survivor of them. And although

if land held by one tenant is given by him to several

persons, to take as tenants in common, each of them

must pay a separate heriot
;
yet if the same property is

afterwards re-united in one person, the lord becomes

again entitled to one heriot only (r). But even where

there is one tenant, a heriot is payable in respect of

every distinct tenement, except in manors where there

is a special custom to the contrary (s).

Eights of lord The distinction between freehold and copyhold tenure
and tenant as . •, ,

, in- j_- j, j^i 1 j_*

to timber and ^s also strongly marked m questions as to the relative

minerals. rights of the lord and of his tenants, with respect to

the timber or minerals which are on or under the

tenant's land. For whereas in freeholds a tenant in

fee has an absolute dominion over such property, the

contrary rule prevails in copyholds. We know that

a copyholder is, in contemplation of law, only a tenant

at will of his lands, which are supposed to belong to

his lord. He is, therefore, in the absence of custom,

in a position similar to that of a tenant at will of free-

holds, being unable to do any act which amounts to a

committal of waste, such as cutting down timber or

opening mines. On the other hand, the lord cannot,

without a custom, do any of these acts. For his entry

on the tenant's land for such a purpose would, if law-

ful, have the effect of determining the tenancy at

will (t), and, as has been already explained, the copy-

(r) Garland v. Jekyll, 2 Biiig. 273 ; Hollorvay v, Berkeley, 9 Dow &
Ry. 83, overruling Attre.e v. Scutt, 6 East, 476.

(s) See Scriv. Cop. 219.

{() See Heydon and Smith's Case, 13 Rep. 67.
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holder's tenancy, although nominall}' at will, cannot

be determined at the arbitrary pleasure of his lord.

If, then, there is a custom authorising either the lord in the absence

or the tenant to cut timber or open mines on the land neitiiei°can cut

of the latter, that custom is ffood (u), except where t^T'^®'' *^^' ^i'*^"
'

_

o \ /J 1 mines.

the tenant's estate is merely one for life (v) or pour

autre vie (iv) ; but failing its existence, neither party

can exercise such rights without the consent of the

other. This point was first settled with reference to

the opening of mines. In an early case (x\ the lord

of a manor applied to the Court of Chancery for an

injunction to restrain one of his tenants from con-

tinuing to work a copper mine, newly opened by the

tenant. The court sent the case to a Court of Law
for trial before a j^iry, who found that the tenant's acts

had not been authorised by any custom of the manor.

The Court of Chancery therefore decided that neither

the tenant without the consent of the lord, nor the

lord without the consent of the tenant, could dig in

a new mine. This rule was subsequently extended to

a case where the lord sought to abstract minerals from

under his tenant's land by driving a shaft from adjoin-

ing land of his own (j/). A decision consistent with

the above was afterwards arrived at in the Court of

King's Bench, on an action by a copyholder against

his lord, for entering upon the lands in the tenant's

possession and there digging for coal (z).

A distinction was at one time sought to be made
between the cutting of trees and the opening of mines,

on the ground that minerals need not be worked at

any particular time, whereas timber, if not cut when
ripe, would rot away and be wasted (a). But it is

(w) Stchhing v. Gosnal, Cro. Eliz. 629.

(v) Powcl V. Peacock, Cro. Jac. 30.

(w) Mardiner v. Ellcott, 2 T. R. 746.
{x) Winchester v. Knight, i P. W. 406, 407.

(y) Lewis v. Bravthwaithe, 2 B. & Ad. 437.
(2) Bourne, v. Taylor, 10 East, 189.

(a) See Ashmead v. Ranger, Salk. 638.
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now clearly settled that the courts will not attend to

any consideration of this kind (h). A copyholder may,

however, without being authorised by any custom,

work mines or quarries which have been already law-

fully opened upon his land. He is also entitled by

the custom of most manors to estovers, and would

seem to be entitled to them of common right, apart

from any custom, since he, unlike an ordinary tenant

at will, is bound to keep his premises in repair (c).

Rights of com-
mon.

In the first chapter of this work, it was stated that

the lord who obtained the grant of a manor from the

Crown ordinarily allowed part of it to remain unen-

closed, in order that it might serve as grazing ground

for the cattle of himself or of his tenants, or as wood

or marsh land, wherein his tenants were permitted to

cut turf or to take timber for repairs. Long-con-

tinued custom has, in most manors, turned these pri-

vileges of the tenants into rights, subject however to

such modifications as have also become customary

;

and these rights, being shared by all the tenants

together with the lord, have acquired the name of

Rights of Common.

Ordinary
meaning of

term.

Common of

piscary.

Common of

turbary.

Common of

estovers.

A right of common, in its most usual acceptation,

signifies a right of pasture for cattle, but the term is

also applied to rights of fishing (common of piscar}^),

of cutting turf (common of turbary), and of taking

timber for repairs (common of estovers). In addi-

tion to the above, the tenants may have a customary

right to dig on the lord's waste, and to remove thence

soil or gravel.

Rights of com- These customs are founded on prescription, that is,

founded on on the presumption of law that a right which has been
prescriiHion. excrcised from time immemorial was originally ac-

(b) Whitechurch v. Holworthy, 19 Ves. 212, and 4 Mau. & Sel. 340.
(c) See Ileydon and Smith's Case, 13 Rep. 67 ; East v. Harding, Cro.

Eliz. 498.
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quired by means of a grant from the then lord of the

manor to his tenants ((/). But the courts will not Hence must be

support any alleged right which is unreasonable, for

they will decline to believe that it could ever have

been granted. For instance, they have refused to

presume a grant under which the tenants of a manor

claimed to exclude the lord altogether from the

waste {e), and, conversely, have held customs to be

bad under which the lord claimed to make long

leases of the whole of the waste (/), or to enclose it

entirely at his pleasure {g), since such privileges on

his part would be inconsistent with the existence of

commonable rights in his tenants. The lord of a

manor is, however, empowered by the Statute of Mer-

ton {h) to enclose the waste, provided he leaves suffi-

cient for the tenant's pasture {%), and a custom for

him to grant part of it with the consent of his ten-

ants (J) is good, as is also one enabling him to dig

for clay or minerals in the waste, both for his own
use and for the purpose of sale (k), even though he

may thereby not leave sufficient pasturage for the

tenant's cattle (/).

We come next to the consideration of the copy- Curtesy and

holder's estate, apart from any rights of the lord. It

will be recollected that an estate of inheritance in

freehold land is, in certain cases, subject to the inci-

dents of curtesy and dower. These are reproduced,

with some variations, in copyholds, but both their

existence and their peculiar form depend upon, and

are regulated by, the custom of each manor (m).

(d) See Gafeward's Case, 6 Rep. 59^.

(e) Co. Litt. 122^ ; Hopkins v. Robinson, I Mod. 74.

(/) Badger v. Ford, 3 B. & Aid. 153.

ig) Arleit v. Ellis, 7 B. & C. 346, 365.
{h) 20 Hen. III. c. 4.

(t) See Belts v. Thomson, L. R. 6 Ch. 732.

( / ) Steel V. Prickett, 2 Stark, 463, 470.

[k) Hall V. Bryson, 4 Ch. D. 667 ; see also Robinson v. Duleep Sing,

II Ch. D. 798.

[l) Bateson v. Green, 5 T. R 411.

{m) See Browns Case, 4 Rep. 21''.
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No curtesy Tlius, there can be no curtesy in such an estate except

custom.^ by custom (71), but, on the other hand, where there is

a custom, it is not always necessary that the husband

Birtli of issue should have liad issue born to him, and it would even

necessary^.'* Seem to be doubtful whether the birth of issue is in

any case essential (0). A husband may also have an

estate by curtesy, where his wife has had an equitable

estate of inheritance in copyholds, except in cases

where the wife's estate has been given to her entirely

for her separate use, and she has disposed of it by

deed or will (2?).

Curtesy in

equitable
estates.

Freebench de-

pends upon
custom.

May be de-

feated by bus-
baud's sur-

render.

Dower is more generally known in copyholds as

Freebench. It only exists when sanctioned by cus-

tom (q), by which also it is regulated. The widow's

right to freebench does not, except in some special

cases (r), attach to any land other than that of which

her husband died seised (s). Hence, any surrender

made by him will bar her right to freebench, although

the surrenderee may not be admitted until after the

husband's death
(f),

since, as previously mentioned,

admittance, when it takes place, dates back to the

time of the corresponding surrender. This rule

formerly applied to the case of a surrender to the use

of the husband's will. And now that the Wills Act (u)

has made a surrender to the use of a will unnecessary,

a simple devise of copyholds will deprive the testator's

wife of her dower in them (v). A wife is not entitled to

dower out of copyholds to which her husband had not

been admitted, although they had been surrendered

to his use (w). It would seem that the Dower Act

(n) Rivet's Case, 4 Rep. 22''. The word "cannot" is evidently

omitted in the report.

(0) See 2 Wat. Cop. 74 ; Scriv. Cop. 71.

(p) Cooper V. Macdonald, 7 Ch. D. 288.

(5) SliMW V. Thompson, 4 Rep 30b.

(r) See Doe v. Gwinnell, I Q. B. 6S2.

(») Benson v. ^cott, 4 Mod. 251 ; Godwin v. Wlnsmore, 2 Atk. 525, 526.

(t) Poivdrell V. Jones, 18 Jur. 1 1 11.

(m) 7 Wm. IV. and i Vict. c. 26.

Iv) Lacey v. Hill, L. R. 19 Eq 346.

(w) Smith V. Adams, 18 Jur. 968.
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{x) does not apply to copyholds {if). But a widow who

has had any other pi"ovision made for her out of her

husband's lands will be compelled to choose between

that and her dower {z).

We come next to the alienation of the copyholder's Alienation of

estate, which may be either involuntary, as where it is hoider^Testate.

taken for payment of his debts or is forfeited to his

lord ; or voluntary, as when he disposes of it during

his lifetime or by his will.

Copyholds could not formerly be extended under a

writ of elegit for non-payment of the tenant's debts.

Now, however, the i & 2 Vict., c. Iio, has {a) ex- judgments,

pressly included lands and hereditaments of copyhold

or customary tenure amongst those which may be

taken in execution under such a writ, but provides

that the party to whom any copyhold or customary

lands shall be delivered in execution shall be liable,

and is thereby required, to make, perform, and render

to the lord of the manor, or other person entitled, all

such and the like payments and services as the person

against whom such execution shall be issued would

have been bound to make, perform, and render, in case

such execution had not issued ; and that the party so

suing out such execution, and to whom any such copy-

hold or customary lands shall have been so delivered

in execution, shall be entitled to hold the same until

the amount of such payments and the value of such

services, as well as the amount of the judgment, shall

have been levied.

Forfeiture of a copyholder's land is incurred if he, Forfeiture,

without licence from his lord, and unauthorised by

custom, commits on his land any act of waste, either

{x) 3 & 4 Wm. IV. c. 105.

{y) Powdrdlv. Jones, i8 Jur. nil, 1112.

(2) Walker v. Walker, i Ves. 54.

(a) S. II.

M
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voluntaiy or permissive (h), or if lie, under similar

circumstances, demise his land for more than one

year (c) ; but a copyholder may safely make a lease for

one year, with an agreement to renew it the next year,

and so on, for this passes no interest greater than that

for one year.

"Wills of copy- We have already seen that a voluntary alienation
holds.

^^ j^-j^ jg^^^ ^^ ^ copyholder requires, if made by some

instrument other than a will, a previous surrender to

the lord of the manor, and that the same formalities

were formerly essential to the devise of a legal interest

in copyholds. An . equitable interest in copyholds

cannot be the subject of a surrender, excepting an

equitable estate tail and the equitable estate of a

married woman, for which special provisions have been

made by the Fines and Recoveries Abolition Act (cl).

Hence an equitable interest in an estate which can be

disposed of by will always passed by will without a

previous surrender (e), and it followed that the devisee

of such an interest could also devise it without a

surrender (/). And now the Wills Act ((f) has made

a surrender to the use of a will unnecessary in all

cases where it was only a matter of form (h). From

this it will be seen that a will of copyholds is now

similar to one of freeholds ; but a remark may be made

here as to the best form of devise, where it is desired

that the property should be sold immediately after

the testator's death.

Devise on ti-ust A devise to trustees on trust for sale will give them
for sale. ^^ estate in joint-tenancy, and we have seen that a

larger fine is payable on the admittance of joint-

(5) Clifton V. Molineux, 4 Rep. 27'\

(c) East V. Hardiny, Cro. Eliz. 498 ; Peachy v. Somerset, Str. 447.

{d) 3 & 4 Wm. IV. c. 74, ss. 50, 90.

(e) Tuffnel V. Page, 2 Atk. 37.

(/) Phillips V. Phillips, I My. & K. 649.

(V) 7 Wm. IV. and i Vict. c. 26, s. 3.

(/() See Doe v. Bartle, 5 B. & Aid. 492 ; Edwards v. Champion, 3 De
G. M. & G. 202.
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tenants than on that of a single tenant (i). It is true

that this dijfficulty may be partly overcome by making

all the trustees except one disclaim before exercising

any act of ownership over the estate (J), for in such

a case the lord is bound to admit that one on payment

of a single fine (IS). But it will still be necessary to

pay a second fine on the admittance of the purchaser.

The better plan, therefore, in the case supposed, is for

the testator to devise the estate to such uses as the

trustees of his will shall appoint ; they may then sell

without being admitted, and the lord must admit

their vendee on payment of a single fine (I). It is to

be noticed that this plan cannot be adopted where the

estate is not to be sold. It, is well settled that the

will of a copyholder is nothing more than a direction

to the lord as to the person who is to be admitted into

the tenancy (m), and that on his death his estate de-

scends to his heir, subject to the right of his devisees

to be admitted. Consequently, if his devisees are not

trustees, and choose to disclaim the benefits conferred

on them by the will, the heir has a right to be

admitted on payment of a single fine (n). But if the

devisees are trustees the case is different ; for under

such circumstances, unless the trustees disclaim their

trust altogether, the lord cannot be compelled to admit

the heir (o), although he will not be allowed to seise

guousque if the heir is willing to be admitted {'p).

It remains to add, with reference to this part of Descent of

our subject, that the descent of copyholds is, in the°°^^^° ^'

absence of custom, the same as that of freeholds, but

there is often some custom under which they descend

(i) Wilson V. Hoare, lo A. & E. 236.

(j ) Bence v. Gilpin, L. R. 3 Ex. 76.

(k) Wellesley v. Withers, 4 E. & B. 750.
(I) Holder v. Preston, 2 Wil. 400 ; R. v. Wilson. 1 1 W. R. 70.

(m) Olass V. Richardson, 9 Ha. 698, 701 ; 2 De G. M. & G. 658;
Garland v. Mead, L. R. 6 Q. B. 441, 447.

(n) R. V. Wilson, 10 B. & C. 80.

(0) R. V. Garland, L. R. 5 Q. B. 269.

[p) Garland v. Mead, L. R. 6 Q. B. 441.
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in a different way (q), and such customs, when estab-

lished, are good.

Enfranchise- The foregoing remarks will have made it apparent

that copyhold tenure is by no means so advantageous

to a tenant as freehold, whilst the lord is often much
hampered by the difficulties which lie in the way of

his establishing such rights as he has. Various

Statutes relat- statutes have accordingly been passed with the object

chlsement.'^^'
^^' giving facilities for the conversion of copyhold into

freehold tenure ; and a brief notice of them will form

the concluding part of this chapter. The first to be

Copyhold Act, noticed is the Copyhold Act, 1841 (r). This Act
^

^^'
commences by reciting (s) that it is expedient to pro-

vide the means for an adequate compensation for the

rents, fines, and heriots payable to the lords of manors

in respect of lands of copyhold and customary tenure,

and in respect of other lands subject to such payments,

or any of them, and for facilitating the voluntary

enfranchisement of such lands, and for improving such

Appoints Copy- tenure. It then proceeds (t) to appoint Copyhold

siouers.
"'*" Commissioners (now merged in the Land Commis-

sioners (u)) for superintending its working. After this

came various sections enabling agreements to be made
between lords of manors and their tenants, in meeting

assembled, for the commutation of the lord's rights in

respect of rents, fines, heriots, and timber ; but these

are now repealed (v). The Act, however, contains

other provisions, which are still in force, for enabling

any individual tenant to free his land from the various

Individual ten- burdens before enumerated ; it being enacted (w) that

into™n^a^ree-'^ ^^ shall be lawful for the lord of any manor, or for any
nient with his tenant of such manor (whatever may be their respec-

(7) See Garland v. Mead, L. R. 6 Q. B. 441.
(r) 4 & 5 Vict. c. 35.
(s) S I.

(t) S. 2.

(m) 45 & 46 Vict. c. 38, s. 48.

(^') 37 & 38 Vict. c. 96, 8. I.

(w) S. 52.
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tive interests), to enter into an agreement, with the

consent of the Commissioners, for the commutation of

the lord's rights to rents, fines, and heriots, or of any

of such rights respectively, and any other of the lord's

rights affecting the land which shall be included in

such agreement : the commutation being made in

consideration of a rent-charge and of a fine, or of a

fine alone.

Besides thus alleviating the principal inconveniences Voluntary en-

of copyhold tenure, the Act provides for their total under the Act.

abolition. For it further enacts (x) that it shall be

lawful for the lord of any manor, whatever may be

his estate or interest therein,, with the consent of the

Commissioners, at any time after the passing of the

Act, to enfranchise all or any of the lands liolden of

his manor, in consideration of such sums of money as

shall be agreed to be paid by the tenant or tenants

whose lands shall be enfranchised ; and that it shall

be lawful for any tenant, whatever may be his estate

or interest, with the consent of the Commissioners, to

accept such enfranchisement on the terms agreed upon.

This is followed by a proviso that whenever the estate Notice to be

of any party to such enfranchisement shall be less cases,

than an estate in fee-simple in possession, or corre-

sponding copyhold or customary estate, notice shall be

given to the other parties interested in the estate,

and if they dissent from the proposed arrangement,

the Commissioners are to withhold their consent to it

until, upon further inquiry, they shall be satisfied that

it is not faii'ly open to objection. Provision is also

made (y) for the distribution of the enfranchisement Distribution of

money, or of the liability to pay it, amongst the sue- j,^e^t money,

cessive lords or tenants between whom the agreement f"^
°^ liability

. .
to i^ay it.

is made, when such persons have, respectively, limited

interests in the enfranchised lands. After a com-

(x) S. 56.

(2/) Ss. 73-78.
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mutation of the lord's rights under the Act, the lands

included in such commutation are to be held and con-

Commuted veyed in the same way as before the commutation (z),

subject to same but they are to cease to be subject to any customary
laws as to f'e-

j^Q(jg of clescent, or to any custom relating to free-

aiui iiower as beucli or curtesy, and are instead to become subject

to the laws relating to descents, dower, and curtesy

which are, for the time being, applicable to lands held

Enfranchised in free and common socage. Lands which have been

coiiie freehold, enfranchised under the Act are (a) to become freehold,

subject to the payment of the enfranchisement con-

sideration ; but nothing contained in the Act is to

Tenants not to operate to deprive any tenant of any commonable

^onmionabie" rights to which he may be entitled in respect of such

lands, and such right is to continue notwithstanding

that the lands have become freehold.

rights.

Copyhold Act, The Copyhold Act, 1841, was supplemented by the

Copyhold Act, 1843 (^^)j which is (c) to be taken and

construed as a part of it. This Act says that, in addi-

tion to the provisions contained in the previous Act,

Consideration aiw enfranchisement made under the same may be
for enfran- .,., in • c -i

• i
chisement. made, either wholly or m part, tor the consideration

of an annual rent in fee charged on the lands enfran-

chised ; also that, in addition to the provisions of the

previous Act, any commutation or enfranchisement

made under the same may be made, either wholly or

in part, for the consideration of a conveyance of lands

parcel of the same manor as the lands commuted or

enfranchised, and subject to the same uses and trusts

as the lands commuted or enfranchised shall be subject

to at the time of such commutation or enfranchise-

ment, or any right to mines or minerals in or under

such land, or any right to waste in lands belong-

ing to such manor. It (d) also dispenses with

(2) S. 79-

(a) S. 81.

(b) 6 & 7 Vict. c. 23.

(c) S. 16.

{d) S. 13.
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notice of an intended enfranchisement being given to Notice un-

any other persons, where the tenant has a limited "ertaiu'cases.

interest, provided that such tenant pays the whole

cost of the enfranchisement.

Another Act (e) extends the means of obtaining Copyhold Act,

commutation or enfranchisement, by enacting (/)
^

'^"^'

that, in addition to the provisions of the Acts already

referred to, any commutation or enfranchisement may Consideratiou

be made, wholly or in part, for the consideration of ciiiseinent.

a conveyance of lands, or of any rights to mines or

minerals, although the said lands or the said rights

to mines or minerals, so to be conveyed, shall not be

parcel of, or situate in, or under, the lands of the same

manor as the lands so to be commuted or enfranchised
;

provided the Commissioners approve of the arrangement.

These three statutes only contemplate commutation

or enfranchisement taking place by the mutual agree-

ment of the lord and his tenants, but the next Act

which we have to notice enables either party to compel

the other to enter into such arrangement.

This is the Copyhold Act, 1852 (^7), which enacts (h) Copyhold Act,

that, at any time after the next admittance to any lands for compulsory

which shall take place on or after the i st of July 1853, ";Jur°^"'"

in consequence of any surrender, bargain and sale, or

assurance thereof (except upon a mortgage, in cases

where the mortgagee is not in possession), or in con-

sequence of any descent, gift, or devise, it shall be

lawful for the tenant so admitted, or for the lord, to

require and compel enfranchisement, in manner men-

tioned in the Act, of the lands to which there shall

have been such admittance as aforesaid
;

provided,

however, that no such tenant shall be entitled to re-

(e) 7 & 8 Vict. 0. 55.

(/) s. s.

((/) 15 & 16 Vict. c. 51.

{h) S. I.
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quire such enfranchisement until after payment or

tender of the fine or fines, and of the fees, consequent

on such admittance.

^?otice to be The Act then (i) provides for notice being given by

desfrinf'^en-'^
^ ^^^6 party desiring enfranchisement, and the way in

franchisemeut. which the consideration payable to the lord is to be

to be ascer- ascertained, and for the confirmation of the proceed-
tained and

{lycrs bv the Commissioners (/). It also enacted (k)

approved of by that, at any time after a heriot had become payable

sioners. with respcct to any freehold or customary freehold

Extinguish- lands holden of manors on or after the ist of July
mentofheriots. -iTTiiP-irt tit

1853, it should be lawful for the lord or the tenant

to require and compel the extinguishment of all such

claim to heriots, and the enfranchisement of the lands

subject thereto, in the same way as if such lands were

copyhold. This section of the Act is however repealed,

and a m.ore comprehensive rule introduced, by a sub-

Tenants not to sequent Act (I). Nothing in the Act is to deprive

commonable" ^^J tenant of any commonable rights to which he shall

rights. \yQ entitled in respect of any enfranchised lands (m),

and the Act is not to extend to any estate or rights

Not to extend of any lord or tenant in any mines or minerals within

mi^raiswith- or Under the lands enfranchised, or to any rights of
out express -yyg^y Qj. other easement, or to any risfhts of the lord in
agreement. *'

_ ...
Or to ease- respect of holding fairs, or his rights of sporting, unless

ri'hts'of^fairs
^^^^^ ^^^ oxprcss conscnt in writing of such lord or

or of sporting, tenant (n).

Copyhold Act, This Act was amended by the Copyhold Act, 1858 (0),

Extends which empowers any tenant or lord of any copyhold

powers of com- lands to which the last admittance shall have taken

franchisement. place before the I st of July I 8 5 3 , or of any freehold or

(i) Ss. 2-8.

0') S. 9.

(k) S. 27.

(l) 21 & 22 Vict. 0. 94, s. 7.

(m) 15 & 16 Vict. c. 51, B. 45.
(n) S. 48.

(0) 21 & 22 Vict. c. 94.
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customary freehold lands in respect of which the last

heriot shall have become due or payable before the

same date, to require and compel enfranchisement in

the manner provided by the Copyhold Act, 1852 {p).

It also provides for the compulsory extinguishment of

heriots in freehold or customary freehold lands holden

of any manor (g-), without reference to the time when
the last heriot was payable.

The effect of these Acts has been to diminish, to a

certain extent, the amount of land held by copyhold

tenure, but the process is, as might be expected, very

gradual, and, unless the Legislature should pass some

new enactment on the subject, copyhold tenure seems

likely to endure for many years to come.

(p) S. 6.

(2) S. 7.
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CHAPTER YIII.

OF THE STATUTE OF USES.

The estates to which our attention has hitherto been

directed are those which give their owner a right to

the present possession of land. There are, however,

others which, although existing as estates, and thus

giving a present interest in land, do not confer a right

to its present possession, and these also will require

our consideration.

But since much of the law relating to them has

reference to the Statute of Uses (a), we will first, of

all devote a short chapter to an attemjDt at explaining

this famous enactment.

Introduction of In the earlier times of our legal history, the person
''^^' who had the seisin of land was the only one known,

or thought of, as having any immediate estate in it.

The first persons to introduce a distinction between a

right to the benefit of land and its legal ownership

appear to have been the foreign ecclesiastics, who
wished to elude the statutes against mortmain, which,

as we know, prohibited the religious corporations from

holding land. They consequently endeavoured to

evade the law by having conveyances of land made
to some third person, who was to hold it for their

benefit or " use." This stratagem was very soon

15 liic. II. c. 5. frustrated by the 15 llic. II., c. 5, which enacted, in

effect, that all lands held by or in trust for religious

houses, without licence from the Crown, should be

(a) 27 Hen. VIII. c. 10.



OF THE STATUTE OF USES.
'

18/

forfeited. But the idea of secret trusts liad taken

root, and the numerous forfeitures for treason occa-

sioned by the Wars of the Eoses caused it to flourish.

So that, from the beginning of the fifteenth century, the

plan of conveying land to uses was generally adopted.

A use, as it existed before the Statute of Uses, was a Definition of a

right to receive the profits of land of which the legal statute°«f
^^'^

ownership was vested in some other person. For ^"^®^-

example, if A. had conveyed land to B. in order

that the latter might hold it for the benefit of C, 0,

had the use in the land thus held in trust for him.

The Common Law courts refused to recognise uses, Uses not re-

and consequently left a person who had a use, or, as c'ommon Law!

he was called, a cestui que use, entirely dependent upon

the good faith of Ms trustee. But besides the Com- But enforced

mon Law courts, there had existed from an early oF Chancery,

period the Court of Chancery, which professing espe-

cially to administer equity, was disposed to enforce

rights which were clearly just, although they might

not be legal. Thus there came to be two kinds of

estates, the legal estate of which the ostensible owner

was alone recognised by the law, and the equitable

estate of the cestui qiie use, which was the peculiar

favourite of Equity.

At first, the decisions of the Coiu-t of Chancery, in Uses not sub-

respect of uses, were not free from the scruples of the J^^gg „f i^^^

Common Law, and from the considerations arising from

the laws and principles of tenure (b) ; but, by degrees,

these gave way to more liberal views. One conse-

quence was that land held to uses was allowed to be,

indirectly, disposed of by will, although a devise of

land (except under some special custom) was not, at

the time we are speaking of, permitted by law ; for

the use in it might be devised, and the Court of

Chancery would then compel the legal owner to con-

vey the land to the devisee. Uses were, moreover,

{b) I Sand. Uses, 5.
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freed from the restrictions by which legal estates were

hampered, and allowed to be dealt with in many ways

not countenanced by the law. The most important

of these was the employment of " conditional limita-

tions," by means of which an estate of freehold might

be made to come into existence, conditionally on the

happening of some future event ; a form of limitation

which, as we shall see hereafter, was not, at that time,

possible in the case of legal estates.

Resulting use. Besides this, the Court of Chancery not only recog-

nised a use which had been expressly created, but

would, in some cases, allow a use to be raised by

implication. Thus, if a man had covenanted by deed

that he would, in consideration of natural affection,

stand seised of land in trust for some near relative

named in the deed ; or if he had agreed to sell his

estate, and had received the purchase-money, the court

would hold that a use had been raised in favour of the

relative or purchaser, as the case might be.

Objections to This System of secret trusts was not only repugnant
sy» em o use

. ^^ ^-^^ policy of the law, which favoured notoriety in

the transfer of land, but also gave many opportunities

to the owner of an equitable estate to avoid just claims

Statutes of upon him. In order to prevent this, several statutes,

known as the Statutes of Pernors (c), were passed in

the reigns of Henry the Sixth and Henry the Seventh,

the object of which was to put the cestui qui use in

the same position as if seised of the actual possession

at law (d) ; but since they did not suffice for the pur-

pose, the Legislature determined to strike a decisive

blow by abolishing trusts of land altogether. With
Statute of this view it passed the famous Statute 'of Uses, the
Uses. , __ TT-TTT

27th Hen. \III., c. 10.

(c) From prendre, to take.

[d] 3 Reeves, 364.
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This Act began by declaring that, by the common
laws of the realm, lands, tenements, and hereditaments

were not devisable by will, nor ought to be trans-

ferred from one to another, but by solemn livery of

seisin, matter of record, or writing sufficient, made
holid fide, without covin or fraud

;
yet that nevertheless

divers and sundry imaginations, subtle inventions, and

practices had been used, whereby the hereditaments

of the realm had been conveyed from one to another

by fraudulent feoffments, fines, recoveries, and other

assurances, craftily made to secret uses, intents, and

trusts. It then recited the various evils which this

practice had introduced, and, " to the extirping and

extinguishment " of it, enacted (c), that where any

person or persons should stand or be seised, or at any

time thereafter should happen to be seised, of and in

any hereditaments to the use, confidence, or trust of

any other person or persons, by reason of any of the

modes of assurance mentioned in the Act, or by any

other manner of means, every such person that had, or

should have, any such use, confidence, or trust, in fee-

simple, fee-tail, for term of life, or for years or other-

wise, or any use, confidence, or trust, in remainder or

reversion, should from thenceforth stand, be seised,

deemed, and adjudged, in lawful seisin, estate, and

possession of and in the same hereditaments, to all

intents, constructions, and purposes in the law, of and
in such like estates as they had, or should have, in

use, trust, or confidence, of or in the same ; and that

the estate, title, right, and possession that was in such

person that was, or should be, seised of any heredita-

ments to the use, confidence, or trust of any person,

should from thenceforth be deemed to be in him, or

them, that had, or should have, such use, confidence,

or trust, after such quality, manner, form, and con-

dition as the person seised had before, in or to the use,

confidence, or trust that was in him.

{e) S. I.
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Uses now re-

cognised by
the law.

Rules of law
relating to

uses.

ist Rule.

No use of a
term.

Nor of copy-
holds.

The effect of tliis enactment was, that from thence-

forth the estate of the person who had the seisin was

merged in that of the cestui que use, wlio now took an

estate, both legal and equitable, commensurate with

that which he formerly had in equity only. For

example, if a fee-simple were now granted to A. to

the use of B., this would operate as a twofold con-

veyance ; for A. would still take, momentarily, an

estate in fee-simple, because he would have a grant

good under the common law, but immediately after-

wards the estate would, by virtue of the statute, pass

on to, and remain with, B. In other words, uses

were now turned into legal possession. It resulted

that uses were henceforth recognised by the common
law, and hence a dii'ect conveyance to a purchaser for

value, although inoperative to pass a legal estate ac-

cording to the rules of the common law, would, even

at law, raise a use in his favour. Yarious rules were

also framed in respect to uses taking effect under the

statute, these being founded on the wording of the

Act. Thus the statute speaks of any person being

seised of land to the use of another ; consequently it

was held that there could not be a use of an estate of

which a person cannot be seised. Now we know that

terms of years do not give a seisin. Hence, although

a man may stand Seised of a fee-simple to the use of

another for a term of years, there cannot be a use of

a term which has been already created : so that if an

existing term were assigned to A. to the use of B., this

would not have the effect of conferring any legal

estate upon B. Nor does the statute apply to copy-

holds. For if uses were permitted to be limited of

such estates, there would be a transmutation of posses-

sion by the sole operation of the law, which would be

contrary to the nature of copyhold tenure ; it being a

principle of that tenure that the lands cannot be

aliened without the consent of the lord (/).

(/) I Sand. Uses, 249-50 ; Jiuicden v. Mahtcr, Cro. Car. 42, 44.
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Again, tlie statute speaks of being seised to the and Rule.

^ ,7 rpi i> J.1 • 1 A. nian cannot
use of any other ]jcrson. iheretore, the person seised i^^ seised to the

to the use must not be also the cestui que use ; for ^^® "^ himself.

in that case he does not take anything, except there

be a direct impossibility for the use to take effect at

Common Law {g). Consequently, if there were a grant

to A. and his heirs, to the use of A. and his heirs, he

would take the legal estate by force of the common
law, without any need of the statute, and the use

would not therefore be " executed " or take effect by

the statute {h).

It is also necessary that the use be one in esse, in sid Rule.
. 1.1 Use must be iii

possession, reversion, or remainder : thus, a man can- ^^se.

not covenant to stand seised to the use of another of

such land as he shall afterwards purchase (i). The

use may, however, be either express or implied, for But may be

the statute speaks of a trust or confidenee as well as of i^p\jgj_

a use ; and the law will therefore imply a use in many

cases where equity would formerly have implied a trust.

A simple instance of an implied use occurs if A. has

conveyed land to B., a stranger, without any consi-

deration, and without any declaration of a use. In

that case there will be implied a " resulting use " to

A., and B. will, in fact, take nothing. For although

the conveyance to him will give him the legal estate

momentarily, the resulting use will, by virtue of the

statute, immediately take it back from him, and give

it again to A.

Lastly, the statute provides that the estate of the 4th Rule.

person seised of any use is to be deemed to be in him Use cannot be

. .
greater tnau

that had the use, after such quality as the person seised the seisin.

to his use previously had. It follows that the cestui

que use cannot have an estate more extensive than that

out of which the use is raised. Thus if land be con-

(r/) Bac. Uses, 54.

(h) Samme's Case, 13 Rep. 55 ; Ormes Case, L. R. 8 C. P. 281.

{i) Yelverton v. Yelvtrton, Cro. Eliz. 401 ; i Sand. Uses, 94.
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vcyed to A. for life, to the use of B. for life, in tail or

in fee-simple, the estate of B. cannot, in any case,

endure after the death of A (J).

Re-establish- So far then the object of the framers of the statute
"' had been accomplished. Uses had been turned into

possession, and broutjht within the jurisdiction of the

Common Law ; and it seemed as if there were no room

left for trusts. But the Court of Chancery soon con-

trived to re-establish trusts, and to bring them once

more under its exclusive power. For the Common
Law courts still adhered to their system of recognising

the legal owner of an estate, but refusing to look

beyond him. Thus, if land were now conveyed to A.,

to the use of B., to the use of C, the Common Law
courts fixed upon B. as the legal owner, and ignored

the existence of C. For, they said, there cannot be

a use (that is, a legal possession) upon (or after) a

use {h)—a construction which seems opposed to the

words, as well as to the spirit, of the statute. Not so,

however, the Court of Chancery. This Court declared

the second use to be valid in equity, and compelled B.

to act as trustee for C, whom they now called the cestui

que trusty in order to distinguish him from the cestui

que use. Consequently, the only difference made in

equitable estates was that trusts were substituted for

uses, and the ccstiii que trust for the cesttd que use.

But as regards legal estates the statute effected far

more important changes, since it led to the introduc-

tion of various new forms of limitations. These, how-

ever, we are to consider in subsequent chapters, and

we will conclude the present with a few remarks on

the subject of equitable estates.

Equitable The Tulcs relating to these do not materially differ

from those which govern legal estates, for it is a

(j) I Sand. Uses, 107.

[k) Tyrrell's Case, Dyer, 155^.
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maxim generally received, that Equity adopts, with

reference to equitable estates, the rules of law appli-

cable to legal estates (I). Our task will, therefore,

be limited to pointing out the principal instances in

which this maxim does not hold good.

The first which we have to notice applies to the Their creation

creation and transfer of equitable estates. We have ^^ ^^"^ ^^*

already seen that every legal estate of freehold, and

most terms of years, must be created by deed. But
this is not so with equitable estates, even of the

highest nature. Suppose, for instance, that A., the

owner both at law and in equity of an estate in fee-

simple, agrees to sell it to B., and afterwards refuses to

perform his agreement. At law, A. will be considered

as having entered into a contract, for the breach of

which the law will punish him, by making him pay a

sum of money to B. by way of damages. But the

law does not consider that the estate has become the

property of B. by the contract, and will not therefore

compel A. to give him a deed formally evidencing

that fact. Equity, however, considers that, from the

moment when the agreement was made, the estate

belonged to B. and the purchase-money to A. It

will, therefore (subject to the statutory provisions to

be presently mentioned), if requested by B., and pro-

vided that he is prepared to pay the purchase-money,

compel A. to give him that legal title which is neces-

sary to perfect his estate. A mere verbal agreement

to buy and sell may therefore, in Equity, apart from

statute, operate to create an equitable estate in fee-

simple. And similarly, if the owner of a fee-simple

were verbally to declare himself a trustee for A., or to

convey his estate to another, with verbal directions to

hold in trust for A., A. would have an equitable estate

in fee-simple created by parol.

(I) I Sand. Uses, 280.
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But the power of Equity to act upon the assumption

that an equitable estate has been created has been

statute of restricted by statute. For it has been enacted by the

Statute of Frauds (m) that (w) no action (a term

which includes a suit in Equity) shall be brought to

charge any person upon any contract or sale of lands,

tenements, or hereditaments, or of any interest in or

concerning them, unless the agreement upon which

such action shall be brought, or some note or memor-

andum thereof, shall be in writing, and signed by the

party to be charged therewith, or some other person

thereunto by him lawfully authorised ; and (0) that

all declarations or creations of trusts or confidences of

any lands, tenements, or hereditaments shall be mani-

fested and proved by some writing, signed by the

party who is by law enabled to declare such trust (that

is, by the beneficial owner of the property (p) ), or by

his last will in writing, or else they shall be utterly

void and of none effect.

Nor is there anything in the doctrines of Equity

which forbids the owner of an equitable estate from

transferring it to another person by mere word of

mouth. But here again the Statute of Frauds (q) has

interposed, by enacting (r) that no grants and assign-

ments of any trust or confidence shall have any effect,

unless in writing, signed by the party granting or

assigning the same. Since, however, in all these cases,

the writing only serves to prove the existence of the

equitable estate, not to create it, the Court of Chan-

cery may act upon a writing, although it professes

to prove the existence of an equitable estate created

some time previous to the date of the writing (s) :

(m) 29 Car. II. c. 3.

(«) S. 4.

(o^ S. 7.

(p) Tierney v. Wood, 19 Beav. 330.
(cy) 29 Car. II. c. 3.

(r) S. 9.

(«) Gardner v. Eowe, 2 S. & S. 346 ; 5 Russ. 258.
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and, notwithstanding the words of the Statvite of

Frauds, the Court will, in many cases, enforce con-

tracts not evidenced by writing, where one of the

parties has substantially performed his part of the

contract (/).

It will be observed that a writing is all that is

necessary, in any case, to create and transfer equitable

estates, but it is the practice to employ the same

species of instrument in the passing of legal as of

equitable estates (u).

Equity also requires, in general, that the words Form of

used in creating or transferring an equitable estate

should be the same as those necessary in the case of

corresponding legal estates. But here again the rules

of Equity are more elastic than those of Law. When
there is a conveyance or devise of an estate to trus-

tees upon trusts perfected and declared by the grantor

or settlor, and said therefore to be " executed," the

Court will not interfere to give the grantee or devisee

any other estate than that which the words of the

instrument, read in their strict technical sense, pur-

port to confer. If, however, the trust is " executory,"

that is, if the estate is given to a trustee with direc-

tions to limit it in a certain way, the Court will pay

regard to the plain meaning of the settlor or testator,

although it may not have been expressed in the most

appropriate words. Thus, in an early case (v), A.

devised land to trustees upon trust on the marriage of

his grand-daughter to convey the estate to her for life,

with remainder to the issue of her body. Here,

according to the rule in Shelley s Case (w), to which we
have before adverted, the grand-daughter, having an

estate for life, followed by an estate to the heirs of her

{t) See Lester v. Foxcroft, and the notes to this case, i L. C. 828.

(u) Lewin on Trusts, 594.
(v) Glenorchy v. Bosville, Ca, t. Talb. 3, and, with notes, i L. C. i.

{w) I Rep. 93.
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"body, would, if there Lad been a direct devise of the

estate to her, have taken an estate tail by bamng
which she might have deprived her issue of their

chance of succession. But since the estate given to

her by the will was only equitable, and the trust itself

executory, the Court decided to carry out the clear in-

tention of the testator, and therefore only permitted

the grand-daughter to take an estate for life, with

remainder to her issue in tail.

Incidents of an
equitable
estate.

The incidents of an equitable estate are also, gener-

ally, the same as in a legal estate of a corresponding

nature. For instance, there may be an estate by

curtesy (x), and now, under the Dower Act (y), an

estate in dower, in equitable estates of inheritance.

An equitable estate tail may also be barred by the

same means as a legal estate tail (z). But an equitable

estate was never liable to escheat (a), a very consider-

able advantage in the turbulent days of our earlier

history.

Alienation of

equitable
estates.

Descent of

equitable

estates.

An equitable estate may, as we have seen, be alien-

ated by writing during the owner's lifetime. It may
also be disposed of by his will. And it is in the same

position as a legal estate as to liability to involuntary

alienation under the statutes relating to judgments,

bankruptcy, or the payment of the debts of a deceased

person. Finally, it is to be mentioned that equitable

estates are subject to the rules of descent which govern

legal estates.

[x) Swettapple v. Bindon, 2 Ver. 536.

\y) 3 & 4 Wm. IV. c. 105.

(z) 3 & 4 Wm. IV. c. 74 ; i Hayes, Con. 155.

(a) Burgess v. Wheate, i Eden, 1 77.
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CHAPTER IX.

OF A REVERSION AND OF A REMAINDER.

We come now to the discussion of those estates which

confer a present interest in land, but with a deferred

possession. There are two ways in which an estate of

this description may arise. For if A., the owner of an Creation of a

estate in fee-simple, should part with a portion of it, ofrremaiuder.

as by giving out of it an estate to B. for life ; or if he

should part with all of it, dividing it amongst different

persons, as by giving C. the rest of the estate, subject

to B.'s life estate ; then, in either case, A. and C. have

no right to the possession of the land, so long as B.'s

life estate continues to exist. But they have each an

actual present estate, created at the same moment as

that of B., and giving an immediate interest in the

land, ouly with deferred possession. B. has conse-

quently a particular estate, whilst A. and C. have, Particular

respectively, an estate in reversion and in remainder, ^^^ate.^

expectant on the determination of B.'s estate. A remainder,

reversion has therefore been defined as the returning Definition of a

of land to the grantor or his heirs, after a grant of it
*'^^^'^^'<'°-

is over (a) ; and a remainder as an estate limited to And of a re-

take effect and be enjoyed after another estate is
™*^'^'i®'^-

determined (&). It is of reversions and remainders

that we propose to treat in this chapter.

The first point which we will notice is one implied

by the above definitions of these estates. It is, that a Reversion

reversion always arises by operation of law, whilst a byTperatfoli of

remainder cannot arise by operation of law, but must ^^'^- ^^'

(a) Co. Litt. 142a.

(6) 2 Bl. Com. 164.
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mainderal- always be the result of some direct act of parties,

mrtiesf
^'^ " wliicli act may be repeated several times. Hence,

there can be only one reversion, but almost any num-

ber of remainders, in the same estate. Thus, if land

be granted to A. for twenty-one years, and after the

expiration of that time, or (as it is more shortly put)

"with remainder" to B. for life, with remainder to C.

in tail, B. and C. will each have an estate of freehold

in remainder. And the same person may have both

a remainder and a reversion in the same estate. If,

for instance, a tenant in fee-simple grants out of it an

estate to A. for life, with remainder to himself for life,

with remainder to his son in tail, he will still have a

reversion in fee-simple, which may take effect after the

determination of the estate tail.

Eemainder A remainder may be created in freeholds or copy-

bydeed o7tiil. holds by either deed or will, but a reihainder, properly

But no re- go Called, Cannot be created in a term of years. For a
maiuder in a „ . ,

,
-,

^

term of years, term 01 years IS personal property, and personal pro-

perty is essentially the subject of an ownership which

is absolute, and has no relation to property in others.

If, therefore, the owner of a long term of years were

to create out of it a series of terms, each to take effect

after the determination of that preceding it, these

would become independent interests, complete in

themselves, and not related to one another. And if

he were to attempt to assign the term to one person

for life, and limit remainders after the life interest,

the assignee for life w^ould get the whole term, how-

ever long- it miofht be, and the remainders over would

be invalid. But so far as regards limitations of terms

of years by will, this doctrine has been modified in

modern times ; for a limitation in a term, although

after a life interest in the same term, can, at the

present day, take effect if created by way of executoiy

devise, the explanation of which will be attempted in

the next chapter.
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The few remaining remarks which we have to make
on the subject of a reversion apply equally to a remain-

der, and since we have already noticed the incidents

of these estates when considering the subject of estates

in possession, it will be more convenient to pass on

now to such points as are common to both of them,

and then return to those which relate to remainders

only.

A reversion or remainder may be alienated by the Alienation of a

tenant of such an estate, if in other respects competent, remainder."
"^

by either deed or will. And if transferred to the

tenant of the particular estate, it is said to be " re-

leased " to him. At one time, the transfer of a rever-

sion or a remainder was not complete unless accom-

panied by the " attornment," or formal consent, of the Attornment,

tenant in possession of the land. Attornment had its

origin in the feudal rule which prohibited the transfer

of a fee without the consent of the tenant from whom
military and other services were due to his feudal lord.

This was afterwards extended to all cases where a

tenant's rights might possibly be affected by a transfer

of the fee, although in some, as for instance that of a

tenant for life and remainder-man, there was never

any feudal relation between the tenant of the estate

to be transferred and the tenant whose consent was

made requisite. An attornment was not, however,

necessary in those cases where the party came to the

reversion by matter in law, as heir, &c., but only

where he acquired the reversionary interest by his own
act as a purchaser ; and even then, if the alienation

were by fine, the tenant was not allowed to frustrate

the act of the Court by withholding his attornment.

Nor was an attornment necessary where the estate

vested by the Statute of Uses or of Wills, and not

under an instrument taking effect by the Common Law
only (c). And it was subsequently enacted by the

(c) See note to Brown v. Storey, l Man. & Gr. 128.
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4 & S Anne, 4 & 5 Anne, c. 3 (cl), that all grants or conveyances of
*'' ^" any manors or rents, or of the reversion or remainder

of any messuages or lands, should be as good and

effectual, to all intents and purposes, without any

attornment of the tenant of any such manors, or of the

land out of which such rents issued, or of the particu-

lar tenant upon whose particular estates any reversion

or remainder might be expectant, as if their attorn-

ment had been had and made. Provided (e) that no

such tenant should be prejudiced or damaged by pay-

ment of any rent to any such grantor, or by breach of

any condition for non-payment of rent, before notice

should have been given to him of such grant by the

grantee.

II Geo. II. c. This statue was followed by the 1 1 Geo. II., c. 19,
^^'

which (/), in order to put a stop to the practice of

tenants fraudulently attorning to strangers who
claimed a title to the estates of the tenants' landlords,

enacted that all and every such attornment of any

tenant of lands or hereditaments should be absolutely

null and void, and that the possession of their land-

lords should not be deemed to be in any way affected

thereby.

Determination A reversion or remainder may also cease to exist

or a remainder. ^^^ consequence of the particular estate on which it

depends coming to an end. In such a case, the

expectant estate will either become an estate in pos-

session, and thus cease to be a reversion or a remain-

der ; or if, in the case of a remainder, it is not

capable of coming into possession, it may, for reasons

to be presently explained, be destroyed altogether.

And we have already seen how a reversion or a re-

mainder, limited after an estate tail, may be destroyed

id) S. 9.

(e) S. 10.

(/; s. II.
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"by virtue of the Act for the Abolition of Fines and

Recoveries {g).

Returning to the consideration of remainders, as Remainciers

apart from reversions, we have to point out that they vested and

may be divided into the two principal classes of Vested Contingent.

''
. t m • iT-> -T CI • Example of a

Remamders and Uontingent Kemamders. bupposmg vested re-

that an estate is given to A. for life,, with remainder '^'"•I'l'le'^-

to B., a living person, in fee-simple ; then B.'s estate

is always ready to become an estate in possession,

whenever A.'s estate may come to an end. His estate

is therefore said to be a " vested " remainder, being

fixed, as Blackstone puts it, to come to some deter-

minate person after the particular estate is spent, and

there being nothing which can defeat it, or set it

aside (h). But if the remainder be given, not to Example of a

B., but to B.'s eldest son, and B. is at that time mainder.

a bachelor, then the case is different. For it is,

in general, necessary that every estate limited by

way of remainder should become an estate in pos-

session at the moment when the particular estate

which precedes it comes to an end ; otherwise it

will fail of effect altogether. Now, in the case sup-

posed, B. may never have a son, or even if he has,

that son may not be born until after the determination

of A.'s life estate. It is evident, therefore, that until

B.'s son is born, or until A. dies (whichever event

happens first), it is possible that the estate in

remainder may fail for want of compliance with tlie

rule above stated. It is consequently said to be " con-

tingent," as distinguished from that " vested " re-

mainder which we have already defined. But if B.'s

son is born in the lifetime of A., from that moment

there is an ascertained owner of the remainder, which

will thereupon cease to be contingent, and become

vested.

(v) 3 & 4 Wm. IV. c. 74.

(h) 2 Bl. Com. 1 68.
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A remainder may also be contingent when the per-

son to whom it is limited is in existence, but the estate

is only to vest on the happening of some vague and

uncertain event. As where land is given to A. for

life, and in case B. survives him, then with remainder

to B. in fee : there B. is a certain person, but the re-

mainder to him is a contingent remainder, depending

upon a dubious event-, namely, the uncertainty of his

surviving A. During the joint lives of A. and B. it is

contingent ; and if B. dies first, it never can vest ; but

if A. dies first, the remainder to B. becomes vested (i).

And if A.'s estate were to come to an end by any means

during his lifetime, B.'s estate would still be contingent

so long as A. continued to live. We see therefore that

it is the present capacity of taking effect in possession,

if the possession were to become vacant, which dis-

tinguishes a vested remainder ' from one which is con-

tingent 0')-

Kules for tlie We come next to the rules which relate to the crea-

maLdeis°
^^"

^^^n of remainders, premising that remainders may
be limited to take effect either with or without the

instrumentality of a use (thus the remainder may be

limited to A. and his heirs, or to B. and his heirs to

the use of A. and his heirs), but that the same rules

apply in either case.

1st Rule. A The first rule which we will notice is that whenever

estate"niust be ^ remainder is created there must also be created a

created at the preccdinsf particular estate (k). This indeed follows
same time as*^ -,,.. .

the re- from the definition of a remainder as an estate which

is to be enjoyed after another estate is determined.

2nd Rule. Re- The next rule is, that every remainder must be so

await detTr^^ limited as to wait for the determination of the par-

mination of ticular estate before it is to take effect in possession,

(i) 2 Bl. Com. 170.

(j) Fearne, C. R. 216; Dorasion's Case, 3 Kep. 20^.

(A) 2 Bl. Com. 165.
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and not to take effect in prejudice or exclusion of the particular

preceding estate {I). Also, tHat no remainder can be cannot be

limited after an estate in fee-simple. These proposi-
f"g^gj^| '^i^^^'

^

tions are, like our previous rule, derived from the defini-

tion of a remainder. For as to the first, we have just

mentioned that a remainder is an estate which is to

be enjoyed after another estate is determined. We
pointed out also in our chapter on estates for years,

that no one but a reversioner could, at Common Law,

take advantage of a condition ; a proviso, therefore,

giving this advantage to a remainder-man would be

void, as would also the estate dependent on the proviso.

And as to the second, a fee-simple is the greatest

estate which can be enjoyed; the tenant of it has

consequently the wlrole of the estate, and a remainder,

which is only a portion, or residuary part, of an estate,

cannot be reserved after the whole is disposed of (7;^).

If the remainder is vested, any estate greater than s^d 'Rv.le.

Particular
an estate at will will serve as the particular estate

; estate support-

but this is not always the case as regards contingent
coutiif^nt re-

remainders. For the feudal law attached great im- mainder must
be freehold.

portance to the seisin or leudal ownership 01 land

being a matter both of notoriety and of certainty. It

therefore held that the seisin of land must never be

in abeyance, and consequently forbade the transfer of

any estate of freehold, unless accompanied by feoffment

and livery of seisin, that is, by the open and immediate

transfer of the estate to some ascertained person. It

followed that no estate of freehold could be granted

unless it were to commence at the moment of the

grant (since a man could not make present delivery

of a future estate), but must take effect in possession,

in reversion, or in remainder. This rule did not,

however, apply to leases, which, being estates of an

inferior nature, did not carry with them the seisin of

{I) Fearne C. R. 261.

(m) 2 Bl. Com. 164.
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the land, did not therefore require livery of seisin, and

might consequently be granted to commence at some

future time (71). Supposing, then, that the owner of

an estate in fee-simple had (i) granted out of it an

estate to A. for life ; or (2) granted an estate for years

to B. with remainder to A. for life; or (3) granted

an estate to A. for life, with remainder to B. in fee-

simple. In the first case he would have had to make
livery of seisin to A. ; in the second case he would

have had to make it to B., as the bailiff or agent of

A., and to take ejfifect for the benefit of A.'s estate

;

and in the third case he would have had to make it

to A,, and this would have taken effect for the benefit

of B.'s estate as well as that of A.

If the remainder-men in the second and third of

our cases were ascertained, living persons, or, in other

words, if their remainders were vested, this would be

simple enough. Nor would there be any difficulty in

our third case, even if the remainder were contingent,

since, as we said, livery of seisin could be made to A.

But it would be otherwise if the remainder limited in

our second supposed case were contingent. For B.

could not receive livery of seisin as the agent of a

non-existent person ; livery of seisin could not, there-

fore, be made to any one, and consequently the con-

tingent remainder would be invalid, because the rule

which required delivery of the seisin on the creation

of every estate of freehold had not been complied with.

And though estates of freehold may now be transferred

without livery of seisin, this rule of law as to con-

tingent remainders continues unaltered. Hence we
arrive at another rule, namely: That the particular

estate supporting a freehold contingent remainder must

itself be freehold.

4th Rule. No The next rule to be considered relates also exclu-
rernainder to . . • t mi •

i

issue of unborn sively to contmgent remainders, inese remamders

(n) Barvdck^s Case, 5 Rep, 93^.
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were not, at one time, permitted at all, the law not person foilow-

allowing an estate in land to be given to a person who iife to such

might possibly never exist. Afterwards, however, v^^^o^-

they were recognised, subject to the rules which we

have stated. But a trace of the old prejudice against

them was to be found in a rule which was in force in

Coke's time (o), and which prohibited any remainder

which depended upon the coming into existence of

two unborn people, or, as it was said, endeavoured to

limit a possibility after a possibility. This rule was

not, it would seem, applied from any fear of such a

limitation acting as a restraint on alienation (p), and

since the only cases to which it was likely to apply

are those in which an endeavour is made to keep the

same estate inalienable in the same direct line of

descent, it only survives (q) in a modified form de-

rived from the general principle. The rule in its pre-

sent shape may be stated as follows :—If an estate is )

limited to an unborn person for life, with remainder I

to the children of such unborn persons, this remainder
j

is absolutely void (r). Hence, if an estate be given to \

A., a bachelor, for life, with remainder to his son for

life, with remainder to that son's son, this last re-

mainder cannot take effect. The operation of the c.y pris doc-

above rule is, however, mitigated in one particular

case, by the application of what is known as the Cy

pres doctrine. For it sometimes happens that in a

will an estate is given by words which, although when
read in their strictly technical sense they confer an

estate for life only on an unborn person with remainder

to his issue in tail, are considered by the courts to

show that the testator's primary object was that the

land should continue in the issue of the first taker,

and that the mode in which the issue should take it

(o) See 2 Rep. 51^
{p) See judgment of Lord Brougham in Cole v. Sewell, 2 H. L. C. 230.

(q) See Cole v. Sewell, 4 Dru. & War. i, 32.

(r) Fearne, C. R. 502 ; Spencer v. Marlborough, 3 Bro. P. C. 232 ;

Brudenell v. Elwes, i East, 442, 452 note (c), ai^d 453.
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was a secondary object (s). In such a case, the courts

will give effect to his intention, as nearly as possible (i),

by advancing the estate given by the will to the first

taker, and holding that he has an estate tail, thus

leaving his issue a chance of succeeding him as

tenants in tail (u). But this indulgence is only shown

where such limitations are endeavoured to be made by

will (v), and is not extended to cases where the testa-

tor has shown an unmistakable intention to infringe

the rule of law, as where it is clearly intended that

the first unborn person should take as tenant for

life (w), or that the second should take as tenant in

fee-simple (x).

Rule as to Besidos the above rules relating to the creation of

thiVen"t re-^°^' remainders, there is another which has reference to

mainders. contingent remainders after they have been created,

and still affects them to a certain extent, although it

has been considerably limited by recent legislation.

Every vested remainder is, by its definition, capable

of taking effect in possession whenever the particular

estate determines, and continues therefore to exist as

an estate, though not as an estate in remainder, after

the particular estate has come to an end. But a

contingent remainder, in such a case, is still unable to

become an estate in possession, and formerly would

have perished altogether for want of a particular estate

to carry the seisin of the land. The particular estate

may come to an end by being merged in a greater

estate, or it may come to a natural termination ; and,

up to the passing of recent statutes (y), it might also,

under some circumstances, have been forfeited to the

8 & 9 Vict. c. Crown. The 8 & 9 Vict. c. 106, protected contingent
106.

(s) Fearne, C. R. 204 °.

{t) Cy pres.

(u) See Doe v. Aplin, 4',T. R. 82 ; Doe v. Ilalky, 8 T. R. 5.

(v) See Brudenell v. £Uves, 7 Ves. 381, 389.

{w) Seaward v. Willock, 5 East, 198.

(x) IJale V. Pew, 25 Beav. 335.

{y) 33 & 34 Vict. c. 23 ; 42 & 43 Vict. c. 59.
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remainders against destruction by the merger or for-

feiture of tlieir particular estates by enacting {£) that

a contingent remainder existing after the 3 i st Decem-

ber 1846, should be, and if created before the passing

of the Act should be deemed to have been, capable

of taking effect, notwithstanding the determination by

forfeiture, surrender, or merger of any preceding estate

of freehold, in the same manner in all respects as if

such determination had not happened.

This Act, it will be observed, did not meet the case

of a contingent remainder failmg by reason of the

natural determination of its particular estate (a), nor,

indeed, would it have been desirable to do so, unless

some time were fixed within which the contingent

remainder must vest, as otherwise land could be

rendered inalienable for any length of time. Now,

however, it is enacted by the 40 & 4 1 Vict. c. 3 3 40 & 41 vict.

(which was passed on the 2nd August 1877), that*^'^^'

every contingent remainder created by any instru-

ment executed after the passing of the Act, or by any

will or codicil revived or republished by any will or

codicil executed after that date, in tenements or here-

ditaments of any tenure, which would have been valid

as a springing or shifting use or executory devise or

other limitation, had it not had a sufficient estate to

support it as a contingent remainder, shall, in the

event of the particular estate determining before the

contingent remainder vests, be capable of taking effect

in all respects as if the contingent remainder had

originally been created as a springing or shifting use

or executory devise or other executory limitation.

The nature of the other forms of limitation referred

to in the Act will be considered hereafter. For tlie

present it will be enough to say that every contingent

remainder to which the Act applies is thereby pre-

(2 S. 8.

(a) See Cunliffe v. Brancker, 3 Ch. D. 393.



2 08 OF CORPOREAL HEREDITAMENTS.

served from destruction owing to the termination of

its particular estate, provided that the remainder has

been so limited that it must take effect, if at all,

within a life or lives in being, and twenty-one years

afterwards.

Child en voitre In the Construction of the rule which required every
sa m re.

contingent remainder to vest on or before the deter-

mination of its particular estate, it was well settled

that a child begotten, but not born, or, as the legal

phrase is, en ventre sa mere, should be considered as

being already in existence. This was not the case

formerly, and the way in which a change in the old

law was brought about was somewhat curious. In a

case (h) tried in the sixth year of William and Mary,

a father had devised an estate to his son for life, with

remainder to that son's sons in tail The son died with-

out having had a son born to him, but leaving his wife

pregnant of a child, who was afterwards born and

proved to be a son. The Courts of Common Pleas and

of Queen's Bench were unanimous in holding that the

grandson, not having been born at the expiration of

the estate for life, could not take the estate tail.

This decision was, however, afterwards reversed by

the House of Lords, contrary to the opinion of all the

judges. But the House of Commons, in reproof of

what they considered an assumption of legislative

authority by the Lords, brought in a bill which was

IO& II Wm. passed as the lo & 1 1 Wm. & Mary, c. 22, and which

enacted that when any estate, by any marriage or

other settlement, should be limited in remainder to

the first or other son of the body, or to the daughter

or daughters of any person, with any remainders over,

any son or daughter of such person, born after the

decease of his or her father, should take such estate

so limited to the first or other sons, or to the daughter

or daughters, in the same manner as if born in the

(6) Reeve v. Long, Salk. 227.

& M. c. 22.
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lifetime of his or her father. And it is now laid

down as a fixed principle, that when such consideration

would be for his benefit, every child en ventre sa mere

is to be considered as absolutely born (c).

It may assist the reader if we pause here, in order

to recapitulate the rules which we have deduced as

governing the existence of remainders. They are

:

1. That whenever a remainder is created, there must

also be created a preceding particular estate.

2. That every remainder must await the determina-

tion of its particular estate, and that no remainder can

be limited after an estate in fee-simple.

3. That the particular estate supporting a freehold

contingent remainder must itself be freehold.

4. That no remainder can be limited to an unborn

person for life, followed by an estate to the issue of

such unborn person. And,

5. That, subject to the provisions already noticed of

the 8 & 9 Vict., c. io6, and the 40 & 41 Vict., c. 33,
every contingent remainder must vest before or at

the moment when the precedent particular estate is

determined.

It should be mentioned, at this stage of our subject,

that the strict rules which applied to remainders, pro-

perly so called, were not, even in early times, enforced

against limitations created by a will which sought to

give estates by way of remainder. For wills have

been always more leniently construed than deeds, and

consequently from an early date it was allowable to

make by will a limitation, distinguished as an " execu-

tory devise," which would have failed altogether if

inserted in a deed. But executory devises having,

since the passing of the Statute of Uses (d), been

brought within the rules which govern limitations

(c) Watkins on Descents, 180 ; Doe v. Clarke, 2 H. Bl. 399; Mogg v,

Mogg, I Mer. 654: Trower v. Butts, I S. & S. 181.

{d) 27 Hen. VIII. c. 10.

*
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taking effect under that Act, we will content ourselves

for the present with noticing the iact of their exist-

ence, and reserve the consideration of them for the

next chapter.

Alienation of We have already spoken generally of the alienation

coupled with ^^ remainders, but must add a few words on this point
an interest. with reference to contingent remainders. Such of

these as are contingent on the birth of some unborn

person are evidently inalienable. But one which

depends upon the happening of a future event (as, to

repeat a former example, an estate given to A. for

life, and if B. survives him, then to B. in fee), and

which is sometimes spoken of as a possibility coupled

with an interest, is in a different position. In early

times, indeed, it could not be disposed of either by

deed or by will (e). Afterwards, however, it became

disposable by will (/), and now it has been enacted

Real Property by the Eeal Property Amendment Act (g) that a
Amendment --i •,, i j ••i • j. j. • ±. j.

Act. possibility coupled with an interest, m any tenements

or hereditaments, of any tenure, whether the limita-

tion of such interest or possibility be or be not ascer-

AViiis Act. tained, may be disposed of by deed. And the Wills

Act (h) provides that the power of disposition by will

shall extend to all contingent interests in any real or

personal estate, whether the testator may or may not

be ascertained as the person, or one of the persons,

in whom the same may become vested, and whether

he may be entitled thereto under the instrument by

which the same respectively were created, or under

any dispositions thereof by deed or will.

Trustees to
j)reserve con-
tingent re-

mainders.

The fact that a contingent remainder was destroyed

if not capable of vesting at the moment when the

particular estate came to an end, made it necessary

(e) Blahop V. Fountainc, 3 Lev. 427.

(/) Roe V. Jones, i H. Bl. 30.

(^) 8 & 9 Vict. c. 106, 8. 6.

(A; 7 Wm. IV. and i Vict. c. 26, s. 3.
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formerly to take special precautions with reference to

this point. For the particular estate might be de-

stroyed by some act of the tenant ; as if he did any-

thing which caused it to be forfeited, or if he sur-

rendered it to the owner of the reversion, or obtained

a release of the reversion to himself, by both of which

means the particular estate was merged in the rever-

sion. In order to prevent this, it was usual to inter-

pose another estate between those of A. and of his

issue, by giving to trustees, " upon trust to preserve

contingent remainders," an estate which was to take

effect if A.'s estate came to an end during his lifetime,

and in that case to endure so long as A. lived. By
this means the contingent remainder was protected

against anything which A. could do ; and as to the

trustees, the Court of Chancery would interfere to pro-

hibit them from doing anything which would amount

to a breach of their trust (Q.

But limitations to trustees in order to preserve Now un-

contingent remainders have been rendered unneces-
^^^'^^^^'^^^'

sary by the provisions, already cited, of the 8 & 9
A''ict., c. 106. Hence, the only contingent remainders

now liable to be destroyed by the determination of

their particular estates are those which do not come

within the 40 & 41 Vict., c. 33,—a number which

is naturally constantly diminishing, and perhaps in

time may altogether cease to exist.

(0 See Moody v. Walteis, l6 Ves. 283; Biscoe v. Perkins, I Ves. &
B. 485.
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CHAPTER X.

OF AN EXECUTORY INTEKEST.

Executory in- EXECUTORY interests, the explanation of which will be

qu'ence ortiie attempted in this chapter, came into existence as a
stiituteofUses. conscquence of the passing of the Statute of Uses (a).
]\Iay take effect

x o \ >

uuder the They may be created by deed or by will. If by deed,

wiU
*^ '''' ^^ they can only take effect by virtue of the statute

;
but

if by will, they may or may not be limited so to take

effect by way of use (b). "We will begin with the

consideration of those executory interests which are

created under the statute.

Executory in- It has been already shown how limitations of legal
terests under . . i p • t t i j_

the Statute of cstatcs by Way of remamder are subject to various
Uses. restrictive rules, amongst which we may specially

mention that which forbids the limitation of any estate

after a fee-simple, and that which compels every re-

mainder to await the determination of its particular

estate before it can take effect. Prior to the passing

of the Statute of Uses (c), uses, being subject to the

rules of Equity only, might be limited in ways not per-

Coiiditionai niissiblc in the case of legal estates. Thus, if land
limitations be- • ja i -i

• ^ • j_iiij.ii c
fore the Were given to A. and his heirs, to hold to the use or

statute.
]g_ Q^^^ jjjg i^gij-s until the happening of some future

and "uncertain event, and then to the use of C. and

his heirs ; the Court of Chancery would compel A., on

the happening of that event, to hold the land to the

use of C. and his heirs (d). But it is plain that this

(a) 27 Hen. VIII. c. 10.

(6) Gilb. Uses, 3561.

(c) 27 Hen. VIII. c. 10.

{d) Fearne, C. R. 384''.
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limitation was one which, if made of a legal estate,

would have been invalid, as being obnoxious to the

rules to which we have just referred.

After the Statute of Uses (e) was passed, uses con- Limitations by

ferred legal as well as equitable estates ; limitations Tfter^the**^

of them became, therefore, subject to the jurisdiction statute,

of law. But, nevertheless, they were still allowed to

retain, in a great measure, the freedom which they

liad acquired when mere creatures of Equity ; for

now, if land were limited by its owner to the use of

himself and his heirs until the happening of some

future event, and then to other uses, this would be

perfectly good (/), although it would be a limitation
"

of an estate after a fee-simple. And an estate may
also be well limited by means of uses, although it is

to take effect by destroying a preceding estate, and is

thus opposed to the rule governing remainders, which

requires a subsequent estate to await the natural

determination of that which precedes it. Thus, a

limitation would be valid by which an estate was

given to A., to hold to the use of B. until C. pays a

sum of money (g), or until B. acquires some other

property (h), with a proviso that on the happening

of either of these events the estate is to be held to

the use of C. It may be noticed that it is the power

of limiting an estate after a fee-simple that enables a

landowner about to be married to effect a settlement

for the benefit of himself alone until marriage, and

then for that of himself, his wife, and children.

The uses by means of which executory interests can Springing an<l

be thus created are divided into Springing Uses and '

"'°

Shifting Uses. Springing Uses are those which, as

in the first of the examples just given, are limited to

(e) 27 Hen. VIII. c. 10.

(/) Woodliffv. Drury, Cro. Eliz. 439.

{(l) Lloyd V. Carew, Prec. Ch. 72.

(h) Nkolls V. Sheffield, 2 Bro. C. C. 214 ; Carr v. Erroll, 6 East, 58.
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arise on the happening of a future event, where no

preceding use is limited ; they do not, consequently,

take effect in derogation of any interest other than

that which results to the grantor, or remains in him

in the meantime. Shifting uses are those which,

as in our second example, do take effect in derogation

of some otlier estate ; they are either expressly limited

by the deed, or are authorised to be created by some

person named in the deed (i). In this latter case,

the person so named acquires a Power of Appoint-

ment, a subject which it will be more convenient to

discuss by itself later on.

Executory De- An executory interest may also be created by a will

,

^®®"
without calling in the aid of the Statute of Uses (j),

and is, in that case, distinguished as an Executory

Devise, the rules which govern it being nearly, if not

entirely (k), the same as those to which such an in-

terest is subject when created by way of use.

Origin of Exe- We have seen that, before the passing of the statute,

cutoryDevises.
^j^^ ^^^ ^^ j^^^ ^^^^^ ^^ dcvised, whilst the legal

estate in it, as a rule, could not, but that there were

some exceptions to this rule, arising out of special

local customs. It is probable that where land could

be devised under a custom, limitations of it, similar

to those permitted in a devise of uses were sometimes

attempted and, from the liberality which our courts

have always adopted in the construction of wills, were

often allowed (/). When the Statute of Uses (m) was

passed, both the legal and equitable estates in land

ceased, for a time, to be devisable ; but that statute

was shortly afterwards followed by another (n), which

permitted all land held in socage to be disposed of by

(i) Gilb. Uses, 152".

(j) 27 Hen. VIII. c. 10.

(k) See Fearne, C. R. 40 ; Gilb. Uses, 35".

(I) Fearne, C. R. 384 .

(»i) 27 Hen. VIII. c. 10.

(n) 32 Hen. VIII. c. i.
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will ; and when the greater part of the land in the

kingdom became afterwards subject to this tenure (o),

devises of land became general. Under these circum-

stances, the courts of law permitted direct limitations

of it by will, similar to those already allowed in the

creation of an executory interest taking effect under

the Statute of Uses (^j). But it is to be remembered

that every gift of real estate by will confers a use.

For since every devise imports a consideration, there

is also an implied use, by the Common Law, to the

devisee, unless there is an express use to some other

person, in which case the express use must prevail,

and is executed by the statute (q).

Blackstone (r) defines an executory devise of lands

as such a disposition of them by will that thereby no

estate vests on the death of the testator, but only on

some future contingency. It differs (he goes on to

say) from a remainder in three very material points

:

1st, That it needs not any particular estate to support

it. 2nd, That by it a fee-simple or other less estate

may be limited after a fee-simple. 3rd, That by this

means a remainder may be limited of a term of years,

after a particular estate for life created in the same.

The two first points apply, as we have seen, equally

to the case of an executory interest. As to the third, Executory de-
•' .... vise of a term.

we have already said that such a limitation, if made
by deed, would give the whole term to the person

named as tenant for life. The same rule was formerly

held to apply also if the limitation were made by will

(s), and although afterwards the remainder-man was

allowed to take the term, 'provided it had not been

alienated by the first taker during his own lifetime, he

had no remedy if it had been so disposed of (t). But

(o) 12 Car. II. c. 24.

(p) 27 Hen. VIII. c. lo.

(q) Gilb. Uses, 356, and note {2).

(r) 2 Bl. Com. 172.

(s) Love V. Windham, i Sid. 450.
(t) Anon., Dyer, 74'^.
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later on, after the passing of the Statute of Uses (w),

it was held that a limitation of the kind which we
have been describing was to take effect as an execu-

tory devise, and not as a remainder, and could not be

destroyed by any act of the first devisee (v). Such

limitations were not, however, at first held to be good,

unless all the persons named to take the term were in

being and alive together (w) ;
" so that," as it was

said, " all the candles might be lighted and consumed

together " (x). But this doctrine was subsequently

overruled (y), and it is now settled that executory

devises, of both real and leasehold estate, are subject,

as to their creation, to the same rules. These, again,

apply to the creation of all executory interests, whether

under the Statute of Uses (z) or not, and we will next

proceed to inquire what they are.

Rules for the
creation of

executory in-

terests.

It is evident that limitations by way of executory

interest allow much more freedom of action than is

attainable in the creation of remainders. For an

estate which is thus limited has no -dependence upon

any preceding particular estate, but, on the contrary,

may take effect by destroying it, and cannot therefore

be affected by any accident which may befall it.

Being thus indestructible, executory interests might,

if not restrained by the law, be so created as to render

land inalienable for a very long period, and thus cause

what is known as a perpetuity. To prevent this from

being done, two principal rules have been framed.

ist Rule. No The first of these is, that when an estate can take

terest where effcct as a remainder, it shall never be construed to be
limitation can

^j^ executory limitation (a). Thus in one case (h), by

(m) 27 Hen. VIII. c. 10.

(v) Manning's Case, 8 Rep. 94^ ; Lampet's Case, lO Rep. 46''.

(w) Goring v. Bickcrstaffe, 2 Free. 163.

(x) 2 Bl. Com. 175.

(y) Howard v. Norfolk, 2 Free. 72, 80 ; 2 Jur. Arg. 47.

(2) 27 Hen. VIII. c. 10.

(a) Goodtitle v. Billington, 2 Doug. 753*, 757.

(6) Carwardine v. Carwardine, Fearne, C. R. 388, & i Eden, 27.
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a settlement made before marriage land was con- take effect as

veyed to trustees to the use of A. for life, with
^^"^*^"

remainder to B., his intended wife, for life, with

remainder to their issue in tail ; but with a proviso

that if A. should die leaving such issue, and not having

made provision for any of them during his lifetime,

then the trustees should stand seised of one moiety of

the settled estate upon trust for the benefit of such

issue. It was held that this proviso only created a

contingent remainder, and not an indestructible exe-

cutory interest in favour of such of the issue as were

left unprovided for. For, being preceded by, and

bound to await the determination of, a particular

estate, it was capable of being construed as a re-

mainder, and came, therefore, within the rule. And
the result is the same where a limitation which was

originally an executory devise becomes capable, by

some change of circumstances, of being construed as a

remainder. For instance (c), land was devised to A.

for life, with remainder to B. in fee-simple ; this being

followed by a proviso that if B. should happen to die

before A., and A. should have no child living at her

death, she might devise the premises to whom she

thought proper. B. died in the lifetime of A. A. had

a child who survived her, but before her death she

sold the property in question, having previously levied

a fine with proclamations, a process which was at that

time capable of destroying contingent remainders (c?),

but not executory interests. And it was held that,

although at the death of the testator, and until the

death of B., the power given to A. to devise the land

to such persons as she thought proper could only

operate as an executory devise, yet upon the death of

B. the character of the limitation changed. For it

had then a preceding particular estate whose deter-

mination it must await, and was consequently a con-

tingent remainder, and well barred by the fine.

(c) Doe V. Howell, lo B. & C. 191.

{(l) Archers Case, I Rep. 66**, 67^
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zndEuie. The other rule to which we have referred is that
Evcrv GXGCii"

tory liniitation generally known as the Eule against Perpetuities

;

withi^nHf^^or
^^^ object of it is to prevent property becoming

lives in being inalienable beyond a certain period, by fixing a time
and twenty one . , . , • , ,. . . ,

years after- Within which every executory limitation must take
Willi 3.

effect. The necessity for such a rule became apparent

as soon as executory limitations were permitted, but

no definite period appears, at first, to have been fixed

upon ; the courts being content, for a while, with

defeating various attempts at creating perpetuities (e)
;

as where land was given in tail, with a proviso that

the estate should be forfeited if any attempt were

made to bar the entail (/) ; where it was given to a

succession of unborn children for life (g) ; or where it

was indeed given to an unborn person in tail, but

with a proviso that, on his being born, his estate tail

should be converted into one for life, with remainder

(subject to similar conditions) to his issue in tail (h).

But after a while a settled rule was laid down. This

is founded on an analogy to the rule of law relating to

remainders which forbids the gift of land to an unborn

person for life, followed by any estate to the issue of

such unborn person. Under this rule, there can be

no greater restraint on alienation than that which

may be effected by means of a settlement limiting

one or more life estates to a person or persons in

being, followed by one or more estates tail expectant

on the expiration of the preceding estate for life (i).

And since the estate tail can be barred by the tenant

in tail as soon as he has attained his majority, tlie

utmost restraint on alienation possible by such limita-

tions of remainders is for a life or lives in being and

twenty-one years afterwards. The full extent of

this period as that within which property might be

(e) See 2 Jur. Arg. 7.

(/) Corbet's Case, i Rep. 83*' ; Portinr/ton's Case, 10 Rep. 35^
(g) Humberston v. Humberston, I P. Wiiip. 333.
(A) Spencer v. Mnrlhoroufih, 3 Bro. P. C. 232.

\i) Fearne, C. R. 562"—9".
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rendered incapable of alienation, was, in the case of

executory limitations, at first allowed only where the

limitation was to take effect in favour of an infant (J).

But this was afterwards extended to all cases, and it

is now clearly settled that every executory limitation is

well created, which must either take effect, or fail to

take effect, within the period of a life or lives in being

and twenty-one years afterwards, with an extension of

a few months in favour of a limitation to a person who
is en ventre sa mere at the expiration of the twenty-one

years (h). It is to be remembered, however, that the

event, or events, on which the limitation depends must

be such as will necessarily take effect, or fail, within

the period fixed by the rule. Thus, in one case
(J),

leasehold estate was given by will to trustees upon trust

for A. for life, and after his death upon trust, in effect,

for the first heir male of A. who should attain the age

of twenty-one. At the death of A., his heir male by

descent had already attained that age, but, nevertheless,

the House of Lords held that the limitation to him was

void. For it was said that the fact of his being both

heir male and having attained his majority at the time

of A.'s death was merely an accident, and that the

events on which the limitation depended (namely, that

A. should have an heir male, and that such heir

should attain the age of twenty-one) might not have

happened in conjunction for many generations (m).

It was at one time possible for a settlor to direct Accumniatioa

that the income derived from laud should be accumu-
'^

lated for a period of time equal to that within which

alienation of land itself might be restrained {n). But

{j ) Taylor v. Biddall, 2 Mod. 289 ; Stephens v. Stephens, Ca. t.

Talb. 228.

(k) Beard v. Westcot, 5 Taunt. 393 ; Cadell v. Palmer, 1 CI. & F.

372, 421, and, with notes, Tu. R. P. 424.
(l) Dungannon v. Smith, 12 CI. & F. 546, 622.

(m) And see Gosling v. Gosling, i N. R. 36 ; Harrington v. Harring-
ton, L. R. 5 H. L. 87.

(/j) Theilusson v. Woodford, 4 Ves. 227.
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39^:40 Geo. it is now enacted by the 39 & 40 Geo. III., c. 98,
'

'^' ^ ' that (0) no person shall, after the passing of the Act,

settle or dispose of any real or personal property, so

that the rents or produce thereof shall be wholly or

partially accumulated for any longer term than the

life of such settlor; or for the terra of twenty-one

years from the death of such settlor; or during the

minority, or respective minorities, of any person or

persons who shall be living, or en ventre sa mere, at

the death of such settlor ; or during the minority, or

respective minorities only, of any person or persons

who, under the uses or trusts of the instrument direct-

ing the accumulation, would, for the time being, if of

full age, be entitled to the rents or produce so directed

to be accumulated. And that in every case where

such accumulations shall be directed otherwise than

as aforesaid, such direction shall be null and void,

and the rents of such property so directed to be accu-

mulated shall, so long as the same shall be directed

to be accumulated contrary to the provisions of the

Act, go to, and be received by, such person or per-

sons as would have been entitled thereto had such

accumulation not been directed. But (p) nothing in

the Act is to extend to any provision for the payment

of the debts of the settlor (q) ; or to any provision for

raising portions for any child or children of the

settlor, or for any child or children of any person

taking any interest under the instrument ; or to any

direction touching the produce of timber or woods

upon any lands or tenements. An attempt at undue

accumulation, unlike an excessive restraint on aliena-

tion, is not void altogether, but only so far as it ex-

ceeds the time allowed by the Act, unless it exceeds

the limit allowed for the vesting of executory interests,

in which case it is still wholly void. If there is

a direction to accumulate income during the life of

(o) S. I.

(p) S. 2.

(2) See Tewart v. Laicson, L. R. i8 Eq. 490.



OF AN EXECUTORY INTEREST. 221

some person other than the settlor, it is evident that

this period of accumulation may happen to exceed the

period of twenty-one years permitted by statute. But

it is, nevertheless, good for twenty-one years, provided

the person named lives so long ; and will be only void

for such further time as he may continue to live

beyond the twenty-one years (r).

The alienation of executory interests is governed Aiienntion of

by the same statutory enactments as those already terests?'^

^^'

mentioned in the case of contingent remainders. It

will be enough, therefore, to refer the reader to what

has been said on this point in the previous chapter
;

and we conclude the present with some remarks on

the subject of powers of appointment.

A springing or shifting use may be created, not Powers of ap-

only by the settlor or devisor of land, but also by any ^°^^ "'^" '

other person to whom he has given a power to create

it. For such a person may have a power of appoint-

ing that land shall thenceforth be held, wholly or

partially, to a use different from that to which it has

been hitherto subject ; as in the ordinary case of a

power of sale, which is nothing more than a power

to appoint the property which is sold to the use of

the purchaser. Powers of this kind may be classified

in two ways, according as it is wished to regard them

with reference to their exercise, or to their destruction

and alienation.

In the first case, they may be divided into Particular Powers maj' be

-r, 1 /^ 1 -n A J.' T • Particular or
Powers and General Powers. A particular power is General,

one which the donee of the power can only exercise

in favour of particular objects ; as, for instance, a

power to appoint land amongst the children of A.

A general power is one which may be exercised in

favour of any person whom the donee may select,

including himself.

(r) Griffiths v. Vere, g Ves. 127, and, with notes, Tu. R. P. 497.
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Powers Coiia- The Other division of powers is into Powers Col-

stniViy Coiia° lateral, and Powers not simply Collateral. Powers
terai. gf ^^I^q £^gt j^jj^^ ^pg thosG glven to a person who has

no interest in the property settled, as where an estate

is limited to the use of A., with power to B. to revoke

that use, and limit the property to the use of C,

Powers not simply collateral are those which are

given to some person who has an interest in the

property subject to tlie power. These powers may
Powers Ap- be sub-divided into Powers Appendant and Powers

cTros*.^
*^ ^°

in Gross. A Power Appendant is one which is strictly

dependent upon the estate limited to the person to

whom the power is given, and the exercise of which

will atfect his interest ; as where a power is given to

a tenant for life to make leases in possession (s). A
Power in Gross is one which enables the donee to

create such estates only as will not attach on the

interest limited to him ; as where a power is given

to a tenant for life to create a term of years which

is to commence after his death (i).

Creation of

Powers.
Powers may be created by any words which clearly

indicate an intention to that effect. Trustees of set-

tlements and mortgagees have also had various powers

of sale and exchange conferred on them by statute,

but to these we shall refer more fully in a later part

of this work. We pass on therefore to consider, ist,

How powers may be exercised ; 2nd, How they may
be destroyed or alienated.

Exercise of It will be remembered that, for the purpose of the
owers.

^^,g^ question to be considered, powers are divided

into those which are particular and those which are

Must not tend general. The first point to be noticed as to their

petuky.^
* ^^'^'

exercise is, that it must not tend to create a perpetuity.

The application of this principle differs according to

(.1) Siig. Pow. 46.

(t) Ibid. 47.
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the class of the power. For as to particular powers,

the rule is, that when the power is exercised, the

limitation thus created is to be read as if it had been

inserted in the instrument creating the power at the

time when that instrument came into operation (u)
;

and then the validity of the execution of the power

will turn upon the question whether the limitation,

so read, sins against the rule against perpetuities (v).

It will be seen from this statement that the power

is not bad because the exercise of it might have tended

to a perpetuity. It is the actual, and not the hypo-

thetical, exercise of the power which alone will be

considered (w). As to general powers, the rule is

simply that the exercise of the power must not create

a limitation which, " at the time of such exercise, is

obnoxious to the rule against perpetuities. In this

case the validity of the limitation is totally irrespec-

tive of the instrument creating the power. For the

freedom of alienation is no more interfered with by

the gift of a general power than if an absolute interest

had been vested in the donee, and consequently there

is no tendency towards a perpetuity (x).

The donee of a power may execute it without Power need

referring to it, provided the intention to execute to.

appear (y) by his mentioning the property over which

he has the power. Thus, it was held, in an early

case (z), that if a man, having a general power to

appoint land by will, devise the land itself, as owner

of it, without reference to his authority, the land will

pass by the will ; for his intention is clear (a). But

it is otherwise if the donee of a power refer neither

(w) See Doe v. Cavendish, 4 T. R. 741".

{v) Spencer v. Marlborough, 3 Bro. P. C. 232 ; Jones v. Winwood, 3
Mee & W. 653 ; Massey v. Barton, 7 Ir. Eq. Rep. 95.

[w) Griffith V. Pownall, 13 Sim. 393 ; Attmborouyk v. Attenborough,

1 K. & J. 296.

(x) Tu. R. P. 486.

(y) Sug. Pow. 289.

(z) Clere's Case, 6 R(p. 17''.

(a) And see Eunloka v. Gd', i Russ. & My. 515.
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to it, nor to the property to which it is subject ; and,

as a general rule, it will be held, in such a case, that

he did not intend to exercise his power (b). But an

exception has been made in favour of a will made by

a testator who has a general power of appointment

over property. For it is enacted by the Wills Act (c),

that a {d) general devise of the real estate of a testator,

or of his real estate in any place, or in the occupation

of any person mentioned in his will, or otherwise

described in a general manner, or a bequest of the

personal estate of a testator, or any bequest of per-

sonal property described in a general manner, shall be

construed to include any real estate, or any real

estate to which such description shall extend (as the

case may be), or any personal estate, or any personal

estate to which such description shall extend (as the

case may be), which he may have power to appoint

in any manner he may think proper ; and shall oper-

ate as an execution of such power, unless a contrary

intention shall appear by the will.

Observance of It is also nccessary that the donee of a power
orma i les.

gj^^ould obsci've any conditions attached to its execu-

tion, as, for instance, that the consent of some par-

ticular person is to be first obtained. It was also

necessary, formerly, scrupulously to observe, in the

execution of a power, every formality which the caution

or whim of the donor of the power had prescribed.

But as to this it is now enacted by the Wills Act (c)

that (/) no appointment made by will in exercise of

any power shall be valid, unless the same shall be

executed like a will (^) ; and that every will so

executed shall, so far as respects the execution and

attestation thereof, be a valid execution of a power

(6) Ex -parte Casivall, i Atk. 559 ; Sloane v. Cadogan, Sug. Pow. 915.

(c) 7 Wm. IV. and i Vict. c. 26.

(d) S. 27.

(e) 7 Wm. IV. and i Vict. c. 26.

(/) S. 10.

(y) As to which see sect. 9 of the Act.
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of appointment by will, notwithstanding that it shall

have been expressly required that a will made in

exercise of such power should be executed with some

additional or other form of execution or solemnity.

And as to the execution of powers by other instru-

ments, it is enacted by the 2 2 & 2 3 Vict., c. 3 5 Qi),

that a deed thereafter executed in the presence of, and

attested by, two or more witnesses, in the manner in

which deeds are ordinarily executed and attested,

shall, so far as respects the execution and attestation

thereof, be a valid execution of a power of appoint-

ment by deed, or by any instrument in writing not

testamentary, notwithstanding it shall have been ex-

pressly required that a deed or instrument in writing,

made in exercise of such power, should be executed

or attested with some additional or other form of

execution or attestation or solemnity.

On other points besides those mentioned above, Defective exe-

the Court of Chancery was in the habit, in certain powers°aided

cases, of aiding the defective execution of a power, ^y Equity.

where it had been intended to execute it, and that

intention had been sufficiently declared, but the act

declaring the intention was not an execution of the

power in the form prescribed. Where, for instance (i),

a man, having power to make a provision for his wife

out of certain land by deed, devised part of the land

to her for life by a will made under seal, this was

upheld in equity as a good execution of his power,

although it was not strictly within the terms pre-

scribed (j). Aid of this nature will be given to a wife

or to children, although there has been no considera-

tion given for the exercise of the power, and the rule

is the same as to charities (k). But it will not be

extended, in other cases, to " volunteers "—persons.

(A) S. 12.

(i) Toilet V. Toilet, 2 P. Wms. 489, and, with notes, i L. C. 254.

(/) And see Bruce v. Bruce, L. R. 11 Eq. 371.
(A;) Innis v. Sayer, 3 M. & G. 606.
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that is, who have taken under a voluntary gift. The

Court will, however, aid the defective execution of a

power in favour of other persons, provided that they

have given consideration, such as purchasers {I), in-

cluding in this term mortgagees (m) and lessees (n),

Equity will not and Creditors (o) ; but it cannot aid tlie non-execution

execution of a of ^ power, sincc this would be to go against the nature
power. q£ ^ power, the exercise of which is left to the free will

and election of tlie donee ; and equity, therefore, will

not say that he shall exercise it, or do that for him

which he does not think fit to do for himself (p).

Acting on this principle, the Court formerly refused

to give any aid in cases where trustees, having a power

to sell an estate, had sold it without including that

2)art of it which consisted of timber or minerals, or

where, having sold an estate with timber or minerals,

they had allowed the tenant for life, or some other

party, to receive a part of the purchase-money on

account of the timber or minerals. For the trustees

had no power at law to sell the estate without these

adjuncts, and consequently the case resolved itself

into one of non-execution of a powder to sell an estate

in its entirety (q). We pointed out, however, in our

chapter on Estates for Life, that a modern statute (r)

22 & 23 Vict, has now provided a remedy in cases where there has
*^' ^^'

been an inadvertent sale of an estate with the timber

thereon, or any other articles attached thereto, and the

trustees have allowed some other person to receive the

purchase-money for such timber or articles. And to

25 & 26 Vict, this we have to add that the 25 & 26 Vict, c. 108,
" ^° has enacted (s) that no sale of land, made before the

(I) Affleck V. Affleck, 3 Sm. & Giff. 394 ; re Dykes, L, R. 7 Eq. 337.
im) Taylor v. Wheeler, 2 Ver. 564.

(n) Shannon v. Braddreet, i Sch. & L. 52.

(0) Wilkes V. Holmes, 9 Mod. 485.

(p) Per Sir J. Jekyll, M.K, 2 P. Wnis. 490.

(q) See Cockerell v. Cholmeley, I Russ. & My, 418, 424.
(r) 22 & 23 Vict. c. 35, s. 13.

(s) S. I.
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date of the passing of the Act {t), by any trustee or

other person, expressed or intended to be made in

exercise of any trust or power authorising the sale of

land and not forbidding the reservation of minerals,

and which sale shall have been made with a reserva-

tion of minerals with or without rights or powers for

working such minerals, shall be invalid on the ground

only that the trust or power did not expressly

authorise such exception or reservation ; and that no

sale, made before the date of the Act, of any minerals

separately from the residue of the land subject to the

trust or power intended to have been exercised, and

either with or without such rights or powers as afore-

said, shall be invalid on the ground only that the

trust or power did "not authorise such sale. And as

to sales to be made after the Act, it is enacted («)

that every trustee then or thereafter to become autho-

rised to dispose of land by way of sale may, unless

forbidden by the instrument creating the trust or

power, so dispose of such land with an exception or

reservation of any minerals, and with or without

rights and powers of or incidental to the working,

getting, or carrying away of such minerals, or may
(unless forbidden as aforesaid) dispose of the minerals, ,

by way of sale, with or without such rights or powers

separately from the residue of the land ; and in either

case, without prejudice to any future exercise of the

authority with respect to the excepted minerals or (as

the case may be) the undisposed-of land {v). But the

sanction of the Chancery Division must be obtained

before trustees can exercise the powers conferred on

them by this Act.

Coming now to the destruction and alienation of ^destruction

. and alienation
powers, we will first remind the reader that powers of powers.

(0 7th August 1862.

(U) S. 2.

{v) See Buckley v. Howell, 29 Beav. 546.
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are for this purpose most coTiveniently divided into

those which are, and those which are not, simply

collateral.

Powers simply The Couvevancing Act, 1882, has enacted {w) that

not (in general") ^ person to wliom any power, whether coupled with an
be destroyed interest or not, is uiven, may by deed disclaim the
or alienated. ' o ' j j

But powers not power ; and this applies whether the instrument creat-

tenii may be ^^'S ^^^ power Came into operation before or after the

commencement of the Act. With this exception,

jjowers simply collateral cannot be destroyed or alien-

ated (sc). But it is otherwise with powers not simply

collateral ; for these may be, under certain circum-

stances, (i) suspended (or partially destroyed); (2)

extinguished (or wholly destroyed); or (3) alienated.

We will proceed to consider these points separately.

Suspension of The Suspension of powers can only occur in cases of

powers appendant, and will happen where the exercise

of the power would be in derogation of some previous

estate or interest created under the power. This is

well illustrated by a leading case {y), in which the

facts were as follows :—Lord Bolingbroke was tenant

for life of certain lands, with a power, if it should be

desired to sell them, to revoke the uses to which they

were held, and appoint new uses in favour of a pur-

chaser. Lord Bolingbroke, in consideration of ;^3000,

granted an annuity to last for his lifetime, and, in

order to secure its payment, demised the lands to the

annuitant for a term which was to expire on his (Lord

Bolingbroke's) death. Afterwards he purported to

revoke the uses to which the lands were held, joined

in a sale of them, and appointed them to new uses in

favour of the purchaser. The latter claimed to hold

them free from the lease to the annuitant, which he

could, of course, do if Lord Bolingbroke's revocation

{vi) 45 & 46 Vict. c. 39, s. 6.

{x) Di'j(jts Case, I Rep. 173=*.

(y) Goodriyht v. Cator, 2 Doug. 477.
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of the use to himself for life was effectual. But the Extinguish-

Court of Chancery held that the power of revoca- powers,

tion was suspended, so far as regarded the estate of

the tenant for life, since otherwise he would have

been able, by the exercise of his power, to commit

a gross fraud in taking away the security for the

annuity {z).

The extinguishment of powers not simply collateral

may occur in the case of either those which are ap-

pendant or those which are in gross. It occurs with

powers of the first kind where the donee of the power

parts with all his interest in the property subject to

his power. For the very definition of an appendant

power points to this. Suppose, for instance, that a

tenant for life has power to make leases to take effect

in possession. If he assigns the whole of his interest

to another person, it is clear that any subsequent

lease of that property made by him could not take

effect out of his interest in the property, since he no

longer has any. His power of making leases is, there-

fore, extinguished. But the rule will not apply where

he does not entirely j^art with his interest in the pro-

perty ; as if he conveys it to trustees, but on trust to

hold it for himself, subject to payments, out of the

profits of it, to other people (a).

Cases in which a power in gross is extinguished do

not often happen. For since no estates created by

the donee of such a power can affect his own interest,

he cannot, by the exercise of the power, prejudice any

person to whom he may have transferred his interest

;

such a transfer cannot, therefore, extinguish his power.

But the power is extinguished where he has, subse-

quently to his acquisition of the power, done some

act which would be defeated by any future exercise of

(2) And see Bringloe v. Goodson, 4 Bing. N. C. 726 ; Hurst v. Hurst,

16 Beav. 372.

(a) Ren v. Bulkeley, I Doug. 291 ; Long v. Rankin, Sug. Pow. S95.
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the power. Thus, where a tenant for life, who had a

power of chari^nng tlie Land subject to the power with

the payment of a sum of money to other persons,

joined in revoking the settlement and making a new
one, whereby lie was made tenant for life of the pro-

perty but without a power of charging it ; it was held

tliat this power had been extinguished by his joining

in the new settlement (b).

Alienation of

powers.

By release.

Both powers appendant and those in gross may be

alienated. Where the power is one which the donee

may exercise for his own benefit, he has, in fact, some-

thing reserved to him out of the property subject to

his power, and this he may alienate at pleasure by
releasing his power. If, for example, having a power

of charging land with the payment of a sum of

money to himself, he joins in a conveyance of the

land clear of the charge, this will operate as a release

of his power (c). And a power in gross may also be

released, although the exercise of such a power cannot

confer any benefit on the donee of the power (d).

But this is subject to the rule that the release must not

be made with the object of obtaining for the donee of

the power some benefit which he could not get other-

wise. For, in such a case, equity will refuse to give

present effect to the release, so far as it would operate

in favour of the donee (e).

Involuntary
alienation.

Bankruptcy
Act, i86q.

Lastly, a power, the exercise of which can confer

any benefit on the donee of the power, may be the

subject of involuntary alienation ; it being provided

by the Bankruptcy Act, 1869 (/), that (g) the pro-

perty of any bankrupt divisible amongst his creditors

(6) Savile v. Blackct, i P. Wms. 777.
(r) See West v. Berney, i Rnss. & My. 431, 434.
{d) Smith V. Death, 5 Madd. 371 ; Uurner v. Hwann, Turn. & Russ,

43°-
(e) Cunynghame v. Thurloio, I Russ. & My. 436".

(/) 32 &Zi Vict. c. 71.

(y) S. IS.
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shall include the capacity to exercise, and to take

proceedings for exercising, all such powers in, or over,

or in respect of property, as might have been exercised

by the bankrupt for his own benefit at the commence-
ment of the bankruptcy, or during its continuance,

except the right of nomination to a vacant ecclesi-

astical benefice.
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CHAPTEE XI.

OF ESTATES IN JOINT-TENANCY, TENANCY IN COMMON,

AND COPAECENAKY.

Hitherto we have considered estates in land as be-

longing to one tenant only : we will, in this chapter,

briefly consider some cases in which an estate may
belong to more than one tenant.

Joint-tenancy. The first of these which we will notice is that of an

estate being held in Joint-Tenancy, or by two or more

Joint-Tenants.

A joint-tenancy may exist in any kind of estate

in land. In order to constitute it, there must be,

amongst the tenants, unity of interest, unity of title,

unity of time, and unity of possession (a). In other

words, the tenants must have the same quantity of

interest (for instance, one cannot hold for life, and

another in fee-simple) ; their estates must be created

by the same act, and must commence simultaneously

(except under circumstances to be presently noticed)

;

and each must have entire possession of the land

concurrently with the others, thus constituting one

owner and one estate. The exception above referred

to occurs where joint-tenants take by way of use or

under a will. Thus, if there be a gift, made either

by deed or by will, to the use of the children of A.,

or a gift by will to the children of A., those children

of A. who may be born after the deed or will has

(a) 2 BI. Com. i8o.
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come into operation will take, each sticcessively on

birth, an estate in joint-tenancy with the others (b).

An estate may be granted to be held in joint- Creation of a

tenancy by any person capable of creating that estate.
•'°^'^ '

^^^'^^^'

Joint-tenancy cannot arise by operation of law, but

may be conferred by parol, when the estate in question

can be created by parol ; otherwise a deed or will is

requisite.

Such an estate occurs where lands are conveyed to Form of words,

two or more persons without any modifying words.

Thus, a grant to A. and B., or to A. and B. and

their heirs, will confer upon A. and B. an estate in

joint-tenancy, for life, or in fee-simple, as the case may
be. And if the gift is made by deed, it would seem

to be doubtful whether the addition of the word
" equally," or of the words " equally to be divided

between them," or such like, would operate to pre-

vent A. and B, from taking as joint-tenants (c). In

a will, however, the apparent intention of the donor

would, in such a case, be taken into consideration,

and each donee would take a separate undivided share.

The incidents of an estate by joint-tenancy will, to incidents of a

a great extent, depend upon the nature of the estate
•'°^" "

^^^^''y-

thus held. But since all the tenants constitute in law Charges or

but a single owner, charges or grants made by any ^^^^ ^'

one of them on or out of the joint estate will cease

with his death, and do not bind the others. For the Receipt of

same reason, one joint-tenant had not formerly any
^^°

remedy against another who had received an undue

proportion of the profits of the estate. But by the 4 & 5 Anne,

4 & 5 Anne, c. 3, it is enacted (d) that an action of^'^'

(&) Shelley's Case, note (Q), i Rep. loo^' ; Kenworthy v. Ward, ii

Ha. 196.

[c) Sug. Pow. 441, but see i Wat. Cop. 13S, note (2) ; Fisher v. Wigg,

I P. Wnis. 14.

(d) S. 27.
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account shall and may be brought and maintained by

one joint-tenant against the other, for receiving more

than comes to his just proportion, and against the

executor or administrator of such joint-tenant. Joint-

Leases, tenants may, if their estate permits, make leases either

jointly or separately ; but if they demise jointly, any

one of them may separately put an end to his demise,

whether his companions join him or not (e).

Extinguish- A joint-tcnaucy, as such, cannot be alienated either

tenancy!"'""^
" by deed or will ; that is to say, if A. and B. are joint-

tenants, A. cannot transfer his estate to C. to hold as

joint-tenant with B. One joint-tenant may, however,

By release. " release " his interest to another, but this latter, if

there are more than two joint-tenants, will not thereby

obtain a larger proportion of the estate than the others,

who will equally benefit by the release, although not

By severance, professedly made to them. And a joint-tenant may

sever his estate by conveying it, or even by entering

into a binding agreement to convey it (/) or devise

it {g) to a third party ; but the act of severance will

of itself convert the estate of the transferee into a

tenancy in common as between himself and the other

joint-tenants, if more than one.

Estate in joint- One advantage of the joint-tenant's having effected

vlves!^^
^^^'

a severance of his estate during his lifetime is, that

it will go to his representatives after his death ; and

partly on this account, partly because of the incon-

veniences to which a joint-tenancy gives rise, the Legis-

lature has provided peculiar facilities for enabling

joint-tenants to sever their estates. To these we

will, however, refer a little later on, since they apply

to other forms of ownership besides that of joint-

tenancy.

[e) Doe V. Chaplin, 3 Taunt. 120.

(/) Parteriche v. Powlet, 2 Atk. 54 ; Caldwell v. Fclloives, L. R. 9
Eq. 410 ; BaiUie v. Treharne, 17 Ch. I). 388.

(g) Taylor v. Taylor, 1 1 Ch. D. 267.



OF ESTATES IN JOINT-TENANCY. 235

It will have been gathered from the above remarks

that a joint-tenant cannot dispose of his estate by-

will. If he dies without havinj:; severed it during his

lifetime, it will go to the surviving joint-tenants, or,

as it is said, will " survive " to them, and the ultimate

survivor will take the whole estate. This is so not-

withstanding that the estate may have been given

to them "and their heirs." For the surviving joint-

tenant, having continued for the longest time in pos-

session of the estate, was presumed, in feudal days,

to have done most service to the feud, and upon that

account was allowed to transmit it to his heir (h), a

privilege which still remains, although the reason for

it has ceased to exist.

The next form of tenancy which we have to con- Tenancy in

sider is a Tenancy in Common. This occurs when ^°™"°"'

two or more persons have each a distinct and

separate, but undivided, share in an estate. Of the

four requisites for constituting a joint-tenancy, only

one is essential to a tenancy in common, namely,

unity of possession ; for tenants in common may have

different quantities of interest, created by different

acts, done at different times. All that is necessary

is that they should hold the same land promiscuously.

A tenancy in common, like a joint-tenancy, cannot Creation of a

arise by operation of law, but m.ay be conferred by common.'''

any other means by which an estate in land can be

created. As previously mentioned, it is necessary Form of words.

for that purpose to express in a deed, though not in

a will, that the persons on whom the estate is con-

ferred are to take as tenants in common.

Each tenant in common is, in respect of his share, incidents,

nearly in the same position as an independent tenant;

but a tenant in common in fee-simple has been re-

(}i) Bacon's Abridgment, title Joint-Tenants, I. s. I.
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strained from committing waste on what is, until

severance, the joint property of himself and his co-

tenants (i). The 4 & 5 Anne, c. 3, previously referred

to, applies to the case of tenants in common, as well

as to that of joint-tenants.

Alienation. A tenancy in common may not only be alienated by

the owner during his lifetime, but differs from a joint-

tenancy in being disposable by will. If the tenant

dies intestate, his estate will, if it is one which lasts

beyond his lifetime, go to his heir or administrator,

according to its nature, and not survive to the other

tenants in common.

Estate in The remaining form of tenancy which we have to
Coparcenary,

j^^^j^g jg ^^g^^ ^^ Coparcenary. An estate in copar-

cenary arises either where the owner in fee-simple of

land has died intestate and without male heirs, in

which case all his heiresses take jointly ; or by some

particular custom, as that of Gavelkind, where all a

man's sons inherit his land equally, in the event of his

dying without having disposed of it. Such an estate

is neither a joint-tenancy nor a tenancy in common,

and differs from both in that it always arises by

operation of law, never by act of parties. On the

Always arises other hand, it partakes in some degree of the nature
byoperatiou of

^^ both. Thus, it rcscmbles a joint-tenancy in re-

quiring for its existence unity of interest, title, and

possession, so that all the coparceners make but one

heir between them. In other respects, it resembles a

tenancy in common : thus, it does not require unity of

time, for on the death of any of the coparceners their

estates will descend to their respective heirs, who will

hold as coparceners with the others. Nor does such

an estate require unity, although it does require en-

tirety, of interest, since each coparcener is entitled to

law

(i) Dou'jall V. Foster, 4 Grant, 319,
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a distinct share in the estate. It may be added here,

that a man can be coparcener with himself ; as in

the case where he holds one moiety of an estate as

heir of his father, and the other moiety as heir of his

mother.

A coparcener may alienate the estate by either deed Alienation.

or will, and his alienee will hold as tenant in common
with the other coparceners.

Coparceners could formerly, where they were all

agreed, make a partition of their lands amongst them-

selves by parol. But the Statute of Frauds (J) first

required all partitions to be evidenced by writing,

and the Eeal Property Amendment Act (Jc) has now
made a deed requisite for this purpose. The most

convenient way, however, of making partition, either

amongst coparceners, tenants in common, or joint-

tenants, is that which we will now proceed to state.

The views of Law and of Equity were formerly dif- statutes reiat-

ferent in regard to joint-tenancies and tenancies in tion.

common. The former were favoured by the Law, be-

cause the divisible services issuing from land (as rent,

&c.) are not divided, nor the entire services (as fealty)

multiplied, by the existence of such a tenancy (/). But

the latter were preferred by Equity, which does not

look favourably on the system of survivorship which

obtains in a joint-tenancy (m).

Since Law is older than Equity, there was a time

where joint-tenants and tenants in common had all to

concur in order to divide the inheritance. This was

first changed by the 31 Hen. VIIL, c. i, and the 32 31 Hen. viii.

(j ) 29 Car. II. c. 3.

(k) 8 & 9 Vict. c. 106.

{I) 2 Bl. Com. 193.

{m) Parteriche v. Powlet, 2 Atk. 54 55.
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32 Hen. VIII. lien. YIIL, c. 32, whicli enabled any joint-tenant or
^' ^^'

tenant iu common to compel the others to make par-

tition. The wiit by wliieli this was effected under

3 & 4 Wm. these statutes was abolished by the 3 »fe 4 Wm. IV.,
IV. c. 27. .

c. 27, but the Court of Chancery alway exercised a

power of compelling partition, in proper cases, between

any of the tenants whose estates we have been con-

p.-irtition Acts, sidcrincr in this chapter. And now, by the Partition
1868 aud 1876.

° ^ 'J
Acts, 1868 and 1876 (11), the Court is empowered in a

suit for partition, where, if the Act had been passed,

a degree for partition might have been made, to direct

a sale of the property for the benefit of the parties

interested ; and (0) if a sale is requested by a party

or parties interested, individually or collectively, to

the extent of one moiety or upwards in the property

to which the suit relates, such sale is to be directed,

unless the Court sees good reason to the contrary (2?).

In cases where all the persons interested in the

property agree to have a partition, recourse may be

had to the Land Commissioners, who, under the

II & 12 Vict. II & 12 Vict., c. 99, may (g-), on the application in

writing of the persons interested in the undivided parts

or shares of any land, direct inquiries whether the

proposed partition would be beneficial to the owners

of such parts or shares. If the Commissioners are of

opinion that such partition would be beneficial, and

that the terms of it are just and reasonable, they may
cause to be framed, and confirm, an order of partition,

showing the land allotted in severalty to each person

so interested, in respect of the undivided part or share

in which he shall be interested, and this order is of

itself sufficient, without the necessity of any other

deeds executed by the tenants themselves. And in

(») 31 & 32 Vict. c. 40 ; 39 & 40 Vict. c. 17.

(o) 31 & 32 Vict. c. 40, s.s. 3, 4.

{p) See as to this Ftniberlon v. Barnes, L. R. 6 Ch. 685 ; Porkr v.

Lojics, 7 Ch. D. 35 Js.

(2) a- 13-

99.
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order to facilitate the making of partitions, it is enacted

by the 20 & 2 i Vict., c. 3 i (r), that when a partition 20& 21 vict.

is made, any disproportion in the value of the different ^' ^^'

allotments in severalty may be compensated by a rent

charge.

(r) S. 7.
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CHAPTER XII.

OF HUSBAND AND WIFE.

It is proposed to offer a few remarks in this chapter

ou the mutual rights of a husband and his wife, in

respect of such property in land as previously to, or

during the continuance of, the coverture belongs to

Common Law the wife, or is acquired by her. And we will begin by
° ' stating the Common Law on this subject, and then

notice the changes effected by the courts of Equity and
Term of Years, by recent legislation. Commencing with a term of

years belonging to the wife, we find that at law the

husband has a right to receive the profits of it during

their joint lives. He may also dispose of the term

itself, either wholly or partially, at any time during the

same period. Thus, in an old case before the House

of Lords (a), a term had been assigned in trust for a

married woman. Her husband died, whereby she

became a single woman, or feme sole, as it is called in

legal phrase. She afterwards married again, and her

husband sold the term and received the purchase-

money. It was held that this was a valid disposition

of it, and good as against the wife. It follows that the

husband can make an under-lease of part of his wife's

term. And if he survives her, he is entitled to the

term in virtue of his marital right, but subject to all

charges and liabilities with which it was affected

whilst in her possession (b).

But the husband cannot make any disposition of the

term by will which will be binding upon the wife if

(a) Turner s C"se, I Ver. 7.

(6) I Briyht, H. & W. 96.
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1

she survives him. For, in that case, the term becomes

her own property, and if he has made an under-lease

out of the term, and dies before his wife, she will be

entitled to any part of the original term which may

exist at the time of his death, and to the rents payable

by the under-lessee during his term (c).

If the wife's estate is one for life, the husband has Estate for life,

„ . , . , . . or ia fee.

a right to receive the profits of it during the joint

lives of himself and his wife, the seisin of it being in

them jointly ; and he can impose charges on the estate,

which charges will not, however, extend beyond their

joint lives. Where the wife's estate is one of inherit-

ance, she and her husband are jointly seised of it

during their two Ifves, the husband being entitled to

receive the profits of it during that time, and also for

the rest of his life if he acquires an estate by curtesy,

the requisites for which have been stated in our

chapter on estates for life. And, in this case, any

charges which he has created on the land will endure

durinsj his lifetime.

The husband cannot, however, by himself dispose

of his wife's estate of freehold, by either deed or will,

nor will he be entitled to her estate in fee-simple if he

survives her. For such an estate will, subject to his

estate by curtesy (if any), belong to the heir of his

wife. And if the wife survives the husband, her

estate of freehold belongs to her absolutely. But the

husband and wife may, during their joint lives, alienate

the wife's estate of freehold, provided the alienation

is made, if the land be of freehold tenure, by deed

duly acknowledged by the wife (d) ; or, if the land be

of copyhold tenure, by surrender preceded by the

wife's separate examination by the steward of the

manor.

(c) Sym's Case, Cro. Eliz. 33.

(c^) 3 & 4 Wm. IV. c. 74, ss. 77, 79.
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Equitable The above-meiitioned Common Law rights of the

sXir-ue uL. husband were never interfered with by the Court of

Chancery, except where he had agreed with his wife

that her property should belong to her exclusively, or

where it had been given or conveyed to her with an

expression of intention to that effect. But where pro-

perty was conveyed, or given, or agreed to be held,

for the wife's "separate use," then the Court would

interfere, if necessary, in her favour. The legal estate

in such property would be vested in the trustees, if

any were named ; if there were none appointed the

husband would take the estate at law, but in Equity

he would be considered a trustee of it for his wife

;

and he and every trustee of the property would be

compelled to hold and apply it for the wife's benefit,

without reference to the husband or persons claiming

under him, whether as creditors or otherwise. We
know that when the Judicature Acts came into opera-

tion, equitable rights were recognised in all the courts,

but until very recently, a married woman could not

hold a legal estate in land ; that, consequently, still

remained outstanding in a trustee for her.

Although the gift of property to an unmarried

woman for her separate use had no effect so long as

she remained unmarried, yet if she married without

having done anything to show that the property was

not to be for her separate use, her husband's marital

rights over it would be excluded (c). A woman

might, moreover, in contemplation of marriage, with

the consent of her intended husband, settle to her

separate use any of her property which had not been

expressed to be so held.

Form of words No particular form of words was necessary in order

createteparate to vcst property lu a womau to her separate use, but
use.

(f) Tullett V. Armstrong, i Beav. i ; 4 My. & C. 377 ; Ilmckea v,

Habback, L. R. Ii, Eq. 5.
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it was necessary that the instrument conferring the pro-

perty should be so worded as to show a manifest inten-

tion that the estate was to be at her absolute disposal (/),

especially where it was expressed to be given directly to

her, without the intervention of any trustees {g). In all

such cases the word "separate" was the proper one to use,

having a fixed technical meaning appropriated to it (Ji).

If a married woman had property belonging to her Married

for her separate use, she had in equity the same power po°™er'of dis-

of disposition over it as if she were a feme sole, unless position over
^

_ ... separate

the gift had been accompanied by a proviso restraining estate.

her from alienation by way of anticipation : in which

case -she could not dispose of it, except by will, so long

as she remained married.

Her power of disposition over personal property

settled to her separate use, without any restraint on

alienation, was the first to be established (i). Subse-

quent decisions extended this privilege to her separate

life interest in real estate (/). And it was finally

decided that she had the same power over an estate

in fee simple, provided that the whole estate was

settled to her separate use (IS). Her power of dispo-

sition extended to estates in reversion or remainder, as

well as to those in possession (I), and might be

exercised by either deed or will, without the consent

of her husband, and without any acknowledgment by

her of the disposing instrument (?/^). It followed that

a married woman's separate estate was liable to the

fulfilment of her contracts, and it would even seem

(/) Stanton v. HaU, 2 Russ. & My. 175 ; Tyler v. Lake, 2 Russ. & My.
183.

((/) Gilbert v. Leivis, I De G. J. & S. 38, 47, 48.

(k) Massy v. Rowen, L. R. 4 H. L. 288.

(i) Fettiplace v. Gorges, 3 Bro. C. C. 7.

{j ) Stead V. Nelson, 2 Beav. 245 ; Major v. Lansley, 2 Russ. & My. 355.
(ic) Taylor v. Meads, 13 W. R. 394.
{I) Sturgis v. Corp. 13 Ves. 190.

(to) Taylor v. Meads, 13 W. R. 394.
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that she niiglit, if she had separate estate, be made a

bankrupt if she failed to pay her debts (n).

Acts of Pallia

inent.

Divorce Acts.

IMarried
Women's Pro-
perty Acts,

1870 & 1874.

]\Iarriefl

Women's Pro-
perty Act,
1882.

We now proceed to the consideration of married

women's rights in respect of their property, as

afTected by modern Acts of Parliament. Of these we
may first mention the Divorce Acts (0) and the

Matrimonial Causes Act, 1878 {p), by which powers

were given to the Court of Divorce, and in some cases

to Justices of the Peace, to protect from the husband

and his creditors the property and earnings of a wife

judicially separated from, or deserted by her husband.

By the Married Women's Property Acts, 1870 and

1874 (cj), now repealed, a married woman's rights as

regards the acquisition of separate property and the

maintenance of actions relating to it were largely in-

creased. And the Conveyancing Act, 188 1 (r), has

enacted that notwithstanding that a married woman
is restrained from anticipation the Court may, if it

thinks fit, where it appears to the Court to be for her

benefit, by judgment or order, with her consent, bind

her interest in any property. But by far the greatest

change has been made by the Married Women's
Property Act, 1882 (s). This Act came into operation

on the 1st January 1883, and so far as concerns any

woman married on or after that date, it abolishes the

husband's Common Law rights altogether; whilst in

the case of a woman married before the commence-

ment of the Act, those rights are considerably dimin-

ished. The Act begins (t) by making every married

woman capable of acquiring, holding, and disposing of,

by will or otlierwise, any real or personal property as

her separate property, in the same manner as if she

ict. c. 108.

(«) Ex parte Uollaud, L. R. 9 Ch. 307.

(0) 20 & 21 Vict. 0. 85 ; 21 & 22 Vict. c. lo

{p) 41 & 42 Vict. c. 19.

(1) 33 & 34 ^'ict. c. 93 ; 37 & 38 Vict. c. 50,

(r) 44 & 45 Vict. c. 45, «.vg9. H-' Sif
(s) 45 & 46 Vict. c. 75.

(0 S. I
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were a feme sole, without the intervention of any

trustee. She is also made capable of entering into

any contracts in respect of her separate property, and

of suing and being sued to the extent of that property

in contract, or in tort or otherwise, in all respects

as if she were unmarried. Every married woman
carrying on a trade separately from her husband is

made, in respect of her separate property, subject to

the bankruptcy laws, in the same way as if she were

di feme sole.

The Act then (^i) enacts that every woman who
marries after the commencement of the Act shall

be entitled to have and to hold as her separate pro-

j)erty, and to dispose of in manner aforesaid, all real

and personal property which shall belong to her at

the time of marriage, or shall devolve upon her after

marriage, including any wages, earnings, money and

property gained or acquired by her in any employment,

trade, or occupation, in which she is engaged, or which

she carries on, separately from her husband, or by the

exercise of any literary, artistic, or scientific skill It

also (y) entitles her to prove as a creditor in her

husband's bankruptcy, but subject to the claims of

other creditors, for the amount or value of any money
or property which she may have lent or entrusted to

him.

In the case of a woman married before the com-

mencement of the Act her husband's Common Law
rights are not interfered with so far as regards property

which he has already acquired in her right, but as to

any property which she may acquire after the com-

mencement of the Act, she is (iv) put in the same

position as if she had been married after the Act

came into operation.

(m) S. 2.

{V) S. 3.

(w) S. 5.
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The Act also contains various sections (x) under

which stock standing in the name of a married woman
is to be deemed to belong to her for her separate use,

and enabling (y) a married woman to effect, for her

separate use, a policy upon her own life or the life

of her husband. And it gives her (z) whether married

before or after the commencement of the Act the

same civil, and also, to a great extent, the same

criminal, remedies for the protection and security of

her separate property as if she were a feme sole.

A wife is to continue (a) liable, to the extent of

her separate property, for all debts contracted, and all

contracts entered into, by her before marriage ; the

husband being also (b) liable to the extent of all pro-

perty belonging to his wife which he has acquired or

become entitled to from or through her. And pro-

vision is made (c) for the summary determination, by

the High Court of Justice, or a County Court, of any

question arising between a husband and wife as to the

title to any property.

It is expressly enacted (d) that nothing contained

in the Act is to affect any settlement, or agreement

for a settlement, entered into before marriage, or to

render inoperative any restriction against the anticipa-

tion of any property or income under any settlement,

or agreement for a settlement, will, or other instru-

ment ; but no restriction against anticipation contained

in any settlement, or agreement for a settlement, of a

woman's own property, made or entered into by herself,

is to have any validity against her ante-nuptial debts
;

and no settlement, or agreement for a settlement, is to

(x) Ss. 6-9.

(2/) S. II

(2) S. 12.

(a) S. 13.

(b) S. 14.

(c) S. 17.

(d) S. 19.
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have any greater validity against a woman's creditors

than a like settlement, or agreement for a settlement,

made or entered into by a man would have against

his creditors. The effect of this is that, as against

her creditors, a marriage settlement of a woman's own
property is invalid, to the extent to which such pro-

perty exceeds in value that which has been brought

into settlement by the husband.

This Act repeals the Married Women's Acts, 1870
and 1874, previously mentioned, but with a saving of

any right already acquired or thing already done under

them.
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CHAPTEE XIII.

OF AN EQUITY OF REDEMPTION.

Equity of re-

demption the
result of a
mortgage.

IIlTiiEETO we have been occupied solely with the con-

sideration of legal estates in land, and it is to them
that our attention will be principally confined all

through this work. But there is one variety of equi-

table estates, a notice of which comes fairly within

the scope of our reading. This arises when land is

pledged, or " mortgaged," to a lender or " mortgagee,"

as a security for money advanced by him. Here the

borrower or "mortgagor" has still an estate or interest

left in the land, and it is of this that we now propose

to treat.

Former law of

redemption.
The word " mortgage " (a dead pledge) is signifi-

cant of a state of the law which has long passed

away. A mortgage, in olden times, was effected by
the use of two contemporaneous deeds, of which one

set forth that the estate in question had been con-

veyed absolutely to the mortgagee, whilst the other,

known as " the deed of defeasance," provided that it

should be re-conveyed to the mortgagor if he, on a

specified day, repaid all sums for which the estate was
a security. Failing this payment on the precise day,

the estate became the absolute property of the mort-

gagee. Thus, Littleton, writing in the reign of

Edward the Eourth, says (a) :
" If a feoffment be made

upon such condition, that if the feoffor pay to the

feoffee at a certain day ^^40 of money, then the feoffor

may re-enter : if he doth not pay, then the land which

(a) Litt. Ten. s. 332.
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is in pledge upon condition for the payment of the

money is taken away from him for ever, and so dead

to him upon condition."

In time, however, the Court of Chancery began to Origin of an

consider this condition merely as a penalty imposed demption,

in order to secure punctual payment of the debt due

from the mortgagor, and gave him, therefore, a right

(subject to conditions to be presently noticed) to re-

cover his estate, long after the time when a court of

law looked upon it as the absolute property of the

mortgagee. This right, from the fact of its being

enforcible only in equity, came to be known as the

mortgagor's Equity of Eedemption, and is now inse-

parable from every mortgage. And since the time

when the Judicature Acts came into operation a

mortgagor's equity of redemption has been recognised

by every branch of the Supreme Court; but by the

Judicature Act, 1873 (&), actions for the redemption

and foreclosure of mortgages (which we shall consider

hereafter) are assigned to the Chancery Division. It

may be here mentioned that one result of the above-

mentioned doctrine of equity is that (the former reasons

for having two deeds no longer existing) the absolute

conveyance of the estate to the mortgagee and a clause

corresponding to the old deed of defeasance are now
contained in the same instrument.

It follows, from what has been said above, that an Creation of an

equity of redemption arises by operation of equity, dempfion.

^'

without any act of parties. We will proceed to notice

the principal points relating to it, premising that w^e

shall treat only of that equity which arises in conse-

quence of the pledge of one, or other, of those estates

in land which have been considered in previous chap-

ters of this work. At first, also, we will deal only

with a mortgage of the legal interest in such property.

(6) 36 & 37 Vict. c. 66, s. 33.
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Equity of re- An equity of redemption is more than a mere right.

estate in laud. Lord Hale defined it as an estate in equity, recognised

by the law as an equitable right inherent in the land,

and of such consideration in the eye of the law, that

the law takes notice of it, and makes it assignable

and devisable (c). This statement has been confirmed

by other judges. Thus, in an early case (d), A., an

unmarried woman, being seised in fee simple of a

freehold estate, mortgaged it, and afterwards married

B., by whom she had issue ; A. died, leaving the

mortgage unredeemed, and the question arose whether

B. was entitled, subject to the mortgage, to an estate

by curtesy in the land. On behalf of the heir of A.,

it was argued that the equity of redemption was not

an actual estate or interest in A., but only a power to

reduce the estate into possession again on paying off

the mortgage, and that a man cannot have an estate

by curtesy in a bare right. This view was acquiesced

in by the Master of the Eolls (Sir J. Jekyll), but his

decision was reversed, on appeal, by Lord Chancellor

Hardwicke. The latter judge said that an equity of

redemption had always been considered as an estate

in land, and, therefore, the person entitled to the

equity of redemption as the owner of the land, and a

mortgage in fee as personal assets (e). He added that,

with regard to that seisin in fact which is essential to

entitle a husband to curtesy, there was, here, such a

seisin in possession of the equitable estate of the wife

as, in a court of equity, is considered equivalent to an

actual seisin of a freehold estate at common law.

Incidents and The Tcsult of the owner of the equity of redemption

equity of re- being Considered as the owner of the land is that,

siiiTifartotLose
s^^hject to the rights of the mortgagee, he may deal

of a legal ^itli it as if it were a legal estate. Thus, an equity
estate,

° > -^ J

(c) Pawlett V. Atty.-Gevl., Hardres, 465, 469.

\d) Casborne v. Scarfe, i Atk. 603, and, with notes, 2 L. C. 105 1.

(c) See Thornborowjh v. Baker, 3 Swan. 628, and, with notes, 2 L.

C. 1046.
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of redemption may, according to the quality of the

legal estate, be devised, granted, mortgaged, or en-

tailed : and an entail in it may be barred in the

usual way. Moreover, an equity of redemption in

an estate lasting beyond the lifetime of the tenant

will go in the same way as its corresponding legal

estate (/).

We have already referred to the fact that an equity Equity of re-„,,... 111! .
deraption cau-

of redemption is inseparable from every mortgage, not be ex-

and, besides this, any bargain entered into, at the <^^"'^®'^-

time of executing the mortgage deed, with a view to

making the subject of it irredeemable, will, generally

speaking, be set aside. This doctrine flows naturally

from that which confers a right to redeem upon

the mortgagor, and has been established from an

early period. Thus, in a case (g) decided in the

year 1683, a covenant in a mortgage deed, by which

the right to redeem the mortgaged estate was confined

to certain persons, viz., the mortgagor and the heirs

male of his body, was held to be void. On the same

principle an attempt, in another case {h), to limit the

time for redemption, by cutting it down to the joint

lives of the mortgagor and the mortgagee, was not

allowed to succeed (^). Any attempt, also, to prevent

the equity of redemption from being exercised within

a reasonable time will be set aside, and redemption

allowed at an earlier period than that fixed by the

mortage deed (j).

An exception to the rule that an equity of redemp- Exception to

, , J • i T 1 • tlie above rule.
tion cannot be restricted occurs, however, in cases

where the mortgage is intended to be of the nature

of a family settlement. Where, for instance, a mort-

(/) Fawcet v. Lowther, 2 Ves. 300, 303.
(f/) Howard v. Harris, 1 Ver. 190, and, with notes, 2 L. C. 1058.

(h) Spunjeon v. Collier, i Eden, 55.

(i) And see Manlore v. Bale, 2 Ver. 83.

Ij) Talhot V. Braddill, i Ver. 183.
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gaged estate was made redeemable during the life of

the mortgagor only, but it was proved that the mort-

gagee (who was a near relation of the mortgagor) had

been intended by the latter to succeed to his estate

if he died without issue, and that the clause of re-

demption was put in merely in order to provide for

the case of the mortgagor's leaving issue : it was held

that the clause could be sustained, and that the estate

became, on the death of the mortgagor without issue,

the absolute property of the mortgagee (Jc).

Distinction be- A distinction must also be made in this respect
tween ii mort- , . , , ^ 1 ^

gage and a between a mortgage deed and a purchase deed con-

proSsoloTre^ veying the property absolutely, but giving the vendor
purchase. a right to re-purchase it : for, under such a deed, the

vendor can only recover his property by complying

precisely with the terms of the deed
(J).

Thus, in

one case (in), A. had conveyed a life estate to B. in con-

sideration of -^4739, and by a deed of even date it

was agreed between them that if A. should, at any

time, desire to re-purchase the life estate for ;^4739,

B. would convey it to him for that sum. B. took pos-

session of the estate and died, leaving a will in v»^liich

he spoke of the life estate as " redeemable " on pay-

ment of ;^4739 and "interest," and referred to this

interest as his " security." But it was held, on A.'s

failing to prove any intention of the parties to make

a mortgage, that the instruments in question did not

amount to a mortgage deed. The Lord Chancellor (Lord

Cranworth) in giving judgment remarked :
" These

deeds do not, on the face of them, constitute a mort-

gage. The rule of law is, that priiiia facie an absolute

conveyance, containing nothing to show that the rela-

tion of debtor and creditor is to exist between the

parties, does not cease to become an absolute con-

veyance, and become a mortgage, merely because the

(k) Newcomb v. Bonkam, i Ver. 7, 214, 231.
(I) Barren v. Salnnr, i Ver. 268.

(m) Alderson v. White, 2 De G. & J. 97.
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vendor stipulates that lie shall have the right to re-

purchase. In every such case the question is what,

upon a fair construction, is the meaning of the instru-

ments (?i) ? " The rule is the same with reference to

dealings with an equity of redemption (0) ; and the

leaning of the courts Avould probably be to look upon

such instruments as purchase deeds rather than as

mortgage deeds, since mortgages with separate deeds

of defeasance are not approved of in equity (^). More-

over, an agreement by the mortgagor, entered into

after the time of making the mortgage, though restrict-

ing his ordinary right to redeem, would appear to be

binding, if made for some consideration ; for this is

not the introduction of a stipulation by way of penalty

or forfeiture, but the price to be paid in return for

a privilege conferred (q).

An ordinary mortgage deed contains a proviso for Who is entitled

the redemption of the mortgaged premises, by " the *° ^^'^®^™-

mortgagor, his heirs, executors, administrators, or

assigns ; " but the estate may be redeemed, not only

by the persons specified in this proviso, but also by
all j)ersons who have any interest in, or lien upon
it (r). Thus a surety who has paid off the mortgage

debt (s), a joint-tenant (t), a tenant in common («),

in tail (v), or for life (to), or in dower, or by curtesy,

of the equity of redemption, are each entitled to redeem
on the same terms as the mortgagor himself might

{n) And see Perry v. Meddowcroft, 4 Beav. 197 ; Goodman v. Grier-
son, 2 Ba. & B. 274 ; Williams v. Owen, 5 My. & C. 303.

(o) See Ensworth v. Griffith, 5 Bro. P. C. 184 ; Davis v. Thomas, i

Buss. & My. 506 ; Buhcer v. Astley, i Ph. 422 ; Gossip v. Wright, 9 Jur.
(N. S.) 592.

(p) Cotterell v. Purchase, Ca. t. Talb. 61.

(q) See Davis v. Thomas, 1 Russ. & My. 506 ; Fo7-d v. Chesterfield, 19
Beav. 428.

(r) Pearce v. Morris, L. R. 5 Ch. 227, 229.
(s) Mayhew v. Crickett, 2 Swan. 185, 191 ; Wade v. Coope, 2 Sim. 155,

160.

{t) See Waugh v. Land, G. Coop, 129.

(m) See Wynne v. Styan, 2 Ph. 303, 306.
{v) Playford v. Playford, 4 Ha. 546.
{w) Evans v. Jones, Kay, 29.
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Lave done. Other assignees of a mortgagor, such as

subsequent mortgagees, or judgment creditors, may

also redeem, but in their case the right of redemption

is only ancillary to their right to payment out of tlieir

debtor's land. And a judgment creditor cannot obtain

the aid of equity for this purpose, unless he has pre-

viously complied with the provisifnis of the Judgment

Acts, so far as circumstances will permit, and then

applied to the Chancery Division to remove any further

impediments to his obtaining delivery of the land (x).

The general creditors of a mortgagor may also, under

special circumstances, acquire a right to redeem his

estate (y).

We come next to the consideration of the rights and

liabilities of a mortgagor and of a mortgagee. These

are, naturally, closely related to each other, but in

dealing with them we will, as far as possible, treat of

them separately, in the order in which they have been

mentioned.

Rights and On the execution of a mortgage deed, the mortgagor

becomes the equitable owner, and the mortgagee the

legal owner, of the mortgaged estate. If there is, as

sometimes happens, an express stipulation between

them that the mortgagor shall remain in possession of

Mortgagormay the cstatc Until a Specified date, subject to his punc-

a'termTtV°' ^ual payment of interest ; that has the effect of a

mortgagee. re-demise of the property by the mortgagee to the

mortgagor, who becomes, therefore, a termor during

the term so agreed upon, and cannot be dispossessed

of the property during that time, provided that he

Eut is not observes his part of the agreement. If, however, as
usually.

lyioTe frequently happens, the mortgagor remains in

possession, without any agreement with his mortgagee.

liabilities of

a mortgagor.

(x) Re Coiohrkhje By. Co., L. R. 5 Eq. 413 ; Mildred v. Austin, L. R.

8 Eq. 220 ; nation v. Ilejivood, L. R. 9 Ch. 229 j Beckett v. Buckley,

L. R. lyEq. 435-

(t/) Fisher ou Mortgages, 768.
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his exact position is not very clear. The mere receipt Position in

of interest by the mortgagee is not a recognition of the

mortgagor as a tenant (z), and the mortgagor is con-

sequently spoken of sometimes as a tenant at will,

sometimes as a tenant by sufferance ; but neither of

these definitions is quite accurate. He is, perhaps,

more correctly described as one who, having parted

with his estate, remains in possession of it at the

pleasure, and consistently with the rights, of the

grantee ; exercising the ordinary privileges of property,

yet liable, at the option of the mortgagee, to be

treated either as a tenant or as a trespasser, and to be

ejected without notice or demand of possession, and

without any 'claim, whether treated as tenant or as

trespasser, to rents in arrears, or accruing, or to the

growing crops (a). He is not bound to account for Not bound to

any rents or profits of the estate which he has received rents orprotits.

during his occupation (b), for he is not a receiver for

the mortgagee (c) ; and he is entitled (whether in May, in some
,\, • • 1 , • • ^ , , ,^ cases, act as

possession or not) to exercise riglits incident to tlie owner,

estate which are not, presumably, a source of profit.

Thus he may nominate to a vacant advowson, not-

withstanding any previous agreement with his mort-

gagee to the contrary {d), or vote, in respect of the

property, at an election for Parliament. He may,

moreover, commit waste, except in cases where the

security is thereby made insufficient (e), and is liable

on account of the public burdens imposed on the

property (/). Since he is not the legal owner of the Action

estate, he could not until lately bring any action at rent, or for

law, in his own name, to recover the rents or prevent ^I'^^P^^s-

trespasses, neither could he make any valid lease of

(z) Doe V. Cachoallader, 2 B. & Ad. 473,
(a) Fisher on Mortgages, 443.

(6) Colman v. St. Albans, 3 Ves. 25^.

(c) Ex parte Wilson, 2 Ves. & B. 252.

(d) Machensle v. Robinson, 3 Atk. 558.

(e) King v. Smith, 4 Ha. 239 ; Humphreys v. Harrison, I Jac. & W.
581 ; Ackroijd v. Mitchell, 3 L. T. (N. S.) 236.

{/) R. V. Baker, L. R. 2 Q. B. 621.
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it without tlie mortgagee's concurrence
; (jj) now, how-

ever, the Judicature Act, 1873, has enacted that a

mortgagor entitled for the time being to the possession

or receipt of the rents and profits of any land, as to

which no notice of his intention to take possession or

to enter into the receipt of the rents thereof, shall

have been given by the mortgagee, may sue for such

possession, and for the recovery of such rents or

profits, or to prevent or recover damages in respect of

any trespass or other wrong relative thereto, in his

own name only, unless the cause of action arises upon

a lease or other contract made by him jointly with

any other person. And the Conveyancing Act, 1 8 8

1

(A), empowers a mortgagor in possession whose mort-

gage was made after the 31st December 1881, in the

absence of any written agreement to the contrary

between himself and his mortgagee, to make agri-

cultural leases for any term not exceeding twenty-one

years, and building leases for any term not exceeding

ninety-nine years.

wiien mort- But whether in possession, or not, of the mortgaged
gagor entitled .., . , . •

,

p
to redeem. estate, the mortgagor still retams his equity 01 re-

demption unless, and until, it is lost to him by some

of the means to be presently noticed. He is not en-

titled, however, to redeem the mortgaged estate before

the day named for that purpose in the mortgage deed

;

even though he tender to the mortgagee the principal

sum due, together with interest on it up to the day

specified {i). On the named day he may redeem

without having given any precious notice of his in-

tention to do so ; but after that day he is not entitled

to redeem without giving six calendar months' pre-

vious notice, or paying interest uj^ to the day when

the time fixed by such a notice would have expired

;

[g) Keech v. Hall, i Dong. 21, and, with notes, i Smith, L. C. 574 ;

Doe V. Maisey, 8 B. & C. 767.

(/t) 44 & 45 Vict. c. 41, S. 18.

\i) Brown v. Cole, 14 L. J. (Ch.) 167.
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because a mortgagee, as a rule, advances his money

by way of investment, and is therefore entitled to time

to look out for a new security.

If, from any reason, the mortgagor is unable to get Action for re-

the mortgagee to receive the mortgage money and ^^^ ^*^^'

reconvey the property (as, for instance, if the accounts

are disputed, or if it is doubtful who is the person en-

titled to a reconveyance), he must commence an action

in the Chancery Division for redemption, and, on

proof that he is the person entitled to redeem, he will

obtain a judgment, ordering that an account shall be

taken (by the proper officer of the court) of what is

due to the nfortgagee for principal, for interest calcu-

lated up to six calendar months from the date of the

order, and (usually) for the costs of that action ; with

a deduction, if necessary, of all the rents and profits

which have been, or which ought to have been, re-

ceived by the mortgagee ; and that on payment being

made by the mortgagor, on that day six months, of all

sums thus found due to the mortgagee, the latter shall

reconvey the property ; but that in default of such

payment the mortgagor's action is to be dismissed with

costs—a proceeding which has the effect of a judgment

that the equity of redemption shall be foreclosed (j).

As has been mentioned, the costs of such an action fall

more usually upon the mortgagor (k), the exception

occurring when the action has been rendered necessary

by the fault of the mortgagee, as where he has refused

to accept a sum tendered to him which has been

found ultimately, in working out the judgment, to have

been svifficient to pay everything due to him (/).

Next, as to those points which relate more parti- Rights and

T 1 . , 1 , o 1 1 liabilities of a
cularly to the mortgagee. Such a person has, as a mortgagee.

ij) Cholmley v. Oxford, 2 Atk. 267 ; Winchester v. Paine, II Ves. 194,

199 ; Faulkner v. Bolton, 7 Sim. 319.

(k) See Cotterell v. Stratton, L. R. 8 Ch. 295.

(I) Harmer v. Priestley, 16 Beav. 569.
* E
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Mortgagee
may exercise

his rights con-

currently.

consequence of his position, various rights which he

may exercise in order to enforce his security. Thus,

he may sue the mortgagor on the covenants for

])ayment of the principal money lent and interest

which are to be found in every properly drawn mort-

gage deed ; he may enter into possession of the mort-

gaged property ; and he may take proceedings for

the foreclosure of the equity of redemption, or for the

sale of the land. These rights, as well as any other

remedies which he may happen to possess, he may
exercise concurrently, without any interference by the

courts (m). For instance, he may enter into possession

of the property, and then sue on the mortgagor's cove-

nant, and claim in the same action a judgment for

foreclosure (n) ; or he may sue on a bond, given as a

collateral security, although he has already commenced

an action for foreclosure (o). Since, however, the

exercise of any of these rights by the mortgagee in-

volves corresponding liabilities on his part, we will

proceed to consider each of them separately.

Action on the xhe mortgagee ought seldom to be obliged to have
covenants for

o o
_
o ^o

payment. rccourse to an action on the mortgagors covenants

in order to recover either his interest or his principal.

This remedy may, however, be found useful where the

interest has been allowed to get very much in arrear,

or where the mortgaged estate proves to be an insuffi-

To recover in- cient security for the amount due on it. For as to

the first point, the mortgagee's power of recovering

interest, in the absence of such a covenant, is re-

stricted by the 3 & 4 Wm. IV., c. 27 (p), which enacts

that no arrears of interest, in respect of any sum of

money charged on land, shall be recovered by any

action or suit but within six years after the same

terest.

3 & 4 Wm
IV. c. 27.

{in) See Lockhart v. Hardy, 9 Beav. 349 ; Cockcll v. Bacon, 16 Beav.

158, '59-

(ti) lices V. Parkinson, 2 Anstr. 497.

(0) Burntll V. Martin, 2 Doug. 417.

(p) S. 42.
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shall have become due, or after an acknowledgment

of the same, in writing, shall have been given to the

person entitled thereto, or his agent, signed by the

person by whom the same was payable, or his agent

;

whereas nnder the combined effect of the 3 & 4 Wra.

IV., c. 42, and the Eeal Property Limitation Act, 1874

(q), an action for the recovery of any mortgage money
secured by covenant under seal can be brought within

twelve years from the time when a present right to

receive the same shall have accrued to some person

capable of giving a discharge for or release of the

same, unless in the meantime some part of the princi-

pal money, or some interest thereon, shall have been

paid, or some acknowledgment of the right thereto shall

have been given in writing, by the person to whom
the same shall be payable, to the person entitled thereto,

or his agent ; but in no case is an action to be brought

but within twelve years after the last of such pay-

ments or acknowledgments. Under the last-mentioned

enactment, which impliedly repeals the former law

whereby the mortgagee had in such a case twenty years

wherein to bring his action, a mortjrarree can obtainO ^ DO
payment of twelve years' arrears of interest, and since

he cannot recover, in a foreclosure action, more than

six years of such arrears (r), an action on the

covenant may be resorted to when his claim extends

beyond that term.

The power of bringing an action on the mortgagor's To recover

covenant for payment of principal was also limited by p^'^^'^p* •

the 3 & 4 Wm. IV., c. 27, which by another section (s) 3&4Wm.

enacted that no action should be brought to recover ^ 'g yj^j.

any sum of money secured by any mortgage but c. 57-

within twenty years next after a present right to

receive the same should have accrued to some person

capable of giving a discharge for, or release of the same,

iq) 3 & 4 Wm. IV. c. 42, ss. 3, $. 37 & 38 Vict. c. 57, s. 8.

(r) Round v. Bell, 30 Beav. 121.

(.s) S. 40.
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unless ill the meantime some part of the principal

money, or some interest thereon, should have been

paid, or some acknowledgment of the right thereto

should have been given in writing, signed by the per-

son by whom the same should be payable, or his

agent, to the person entitled thereto, or his agent

;

and in such case no such suit or action was to be

brought but within twenty years after such payment

or acknowledgment, or the last of such payments or

acknowledgments, if more than one. Under the Real

Property Limitation Act, 1874, the mortgagee has to

bring his action within twelve years instead of twenty

from the time when his right first accrued, or from

the time of his last receipt of some principal or in-

terest, or of an acknowledgment of his right thereto (t).

Acknowiedg- It has been held, in questions arising under the Acts

be formal. of William the Fourth, that no formal acknowledg-

ment need be given by either the party liable or his

agent (u), the statutes speaking only of some acknow-

ledgment. It has also been decided (y) that if a part

payment, or an acknowledgment, - made by one of

several parties interested in mortgaged property, has

the effect of preserving any right of action, that right

will be saved, not only against the party making the

payment, but against all other parties liable on the

security (w).

Mortgagee The mortgagee's right to sue on the covenant may

i^ght orsuing. also be lost to him in consequence of certain acts of

his own. For he will not be allowed to proceed on

his collateral securities when he has put it out of his

power to re-convey the mortgaged property. Thus (x)

where the mortgagee, after foreclosure, sold the estate

{t) Sutton V. Sutton, 22 Ch. D. 511.

(m) Blair v. Nuyent, 3 Jo. & L. 658, 677 ; St. John v. Brourjhton, 9
Sim. 219.

(v) Roddamv. Morley, i De G. & J. i ; Pears v. Laivg, L. R. 12 Eq. 41.

(w) But see Coope v. CressweU, L. R. 2 Ch. 112, 125.

{x) Lockhart v. Hardy, 9 Beav. 349 ; and see Walker v. Jones, L. R.

I P. C. 50.
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1

for less tlian was due to him, he was not allowed to

sue on a bond given by way of collateral security,

although the sale had been perfectly fair. And the

same principle applies to a mortgagee suing on the

covenant for the balance of the sum due to him {y).

Hence we see that the mortgagee's better course, if he

thinks the mortgaged estate an insufficient security,

is first to sue on the covenant, and then to proceed

against the estate for any money still owing to him.

Of course, if he has recovered in an action all that

is due to him, on every account, he cannot take any

further proceedings against the mortgagor or against

the estate, but must re-convey the mortgaged property.

But, subject to this, the mere fact of his having sued

on the covenant does not entail any responsibility

upon him.

The mortgagee may also enter into possession of Entering into

the mortgaged property, and he has a right, in the
posses.siou.

absence of stipulation, to do this directly the mort-

gaged deed is executed (z). Since the fact of such

entry still leaves open the mortgagor's right to redeem,

the mortgagee is bound to take due care of the pro- is bound to

perty—such care, that is, as a prudent man would take of the pro-'

of his own ; subject, however, to his right to recover P^'"'^^- '
.

his money. Hence, if the property is a sufficient

security for the debt, the mortgagee will be liable for

any unnecessary destruction of it (a), or for allowing

any part of it to be abstracted by other persons, so as

to make it impossible for the mortgagor to get back

in specie what has been thus abstracted (6), and in

such case he will be charged with his receipts from

the property, but disallowed his expenses relating to

it (c). If he enters into possession of leasehold pre-

[y) Palmer v. Hendrie, 27 Beav. 349.

(2) Doe V. Lightjoot, 8 Mee & W. 553.

(o) Sandon v. Hooiier, 14 L. J. (Ch.) 120.

(6) Hood V. Easton, 2 Giff, 692 ; Chisholm v. Sheldon, i Grant, 318.

(c) Thorneycroft v. Crockett, 16 Sim. 445 ; 2 H. L. C. 239.
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Rights if pro-

l>i,'ity is an iu-

sufficient

security.

Must receive

the rents and
account for

them.

May charge
mortgagor
with reason-
able expenses.

mises, he is bound to perforin all the covenants in the

lease, and is responsible to the mortgagor for a for-

feiture occurring through his default in this respect (d).

But, if the security is not sufficient, he may make

the most of the mortgaged property for the purpose

of realising what is due to him. And even if the

security be sufficient, a mortgagee, provided that the

mortgage deed was executed after the 3 i st December

1 88 I, and contains no stipulation to the contrary, is,

under the Conveyancing Act, 1881 (e), entitled, whilst

in possession of the property, to cut and sell timber

and other trees ripe for cutting, and not planted or

left standing for shelter or ornament, or to contract

for any such cutting and sale, to be completed at any

time not exceeding twelve months from the making

of the contract. He does any speculative acts, how-

ever, at his own peril, so that if he incurs a loss he

cannot charge any of it against the mortgagor, whilst

the whole of any profit which he may make must go

in discharge of the mortgage debt (/). It is his duty

to receive the rents, and he is bound to account, not

only for the rents and profits which he has received,

but also for those which he might have received but

for his own wilful default (g) ; as, for instance, if he

allows a tenant to remain for several years on the

property, and does not receive or demand rent from

him. On the other hand, he is entitled to charge the

mortgagor with all sums fairly expended on the pro-

perty, in keeping it in due repair, or even in respect

of costs properly incurred in suits relating to it (Ji).

He may do any acts, such as pulling down ruinous

houses and building better, which may be necessary

to prevent a forfeiture of the estate (i) ; and it would

probably be his duty to do so, but he is not bound to

(d) Pen-y v. Walker, 1 Jur. (N. S.) 746.

(c) 44 & 45 Vict. c. 41, s. 19.

(/) Milletl V. Davey, 31 Beav. 470, 476.

(g) Parkinson v. Ilanhnry, L. R. 2 H. L. I, 9.

\h) Parker v. Walking, John. 133 ; Blackjord v. Davis, L. R. 4 Ch. 304.

{i) Hardy v. Reeve, 4 Ves. 466, 479".



OF AN EQUITY OF REDEMPTION. 263

do more than is required to keep the estate in neces-

sary repair {j), or to speculate with the property on

behalf of the mortgagor (^). Neither should he do Must not un-
. 1 1 • 1 -n ^ • J.1 T necessarily iu-

anythmg which will unnecessarily increase the value crease the

of the estate, and thus make it more difficult for the ^^^^f
°^ *^®

'

_
estate.

mortgagor to redeem. He is not allowed to charge Cannot charge

anything for his personal services in looking after the s°rvicer"^^

estate, or in collecting the rents
(J),

and any agree-

ment to such an effect between him and the mortgagor

will be set aside, and he will not be allowed to receive

more than his principal, interest, and costs (?«). But

he was always entitled to appoint a receiver to collect But may ap-

the rent, and charge his expenses against the mort- ceiver.

gagor (w) ; and this privilege is expressly conferred

on him by the Conveyancing Act, 1 8 8 1 , where

default has been made by the mortgagor (o). If he Occupation

occupy any part of the property himself, he will be

charged with a fair occupation rent for it (^). He
could not until recently, unless with the consent of

the mortgagor, make any lease which would be binding

upon the latter after he had redeemed, unless it had

been necessary in order to avoid apparent loss, in

which case the lessee could not be disturbed (g-). But

now under the Act just mentioned (r) in the case of

a mortgage made after the 3 i st December 1 8 8 i , the

mortgagee, in the absence of any written agreement to

the contrary between himself and the mortgagor, and

provided that he is in possession of the land, may
make agricultural leases of it for any term not exceed-

ing twenty-one years, and building leases for any term

not exceeding ninety-nine years.

(j ) Godfrey v. Watson, 3 Atk. 5 1 7.

[k) Rowe V. Wood, 2 Jac. & W. 553, 555.
(l) Bonithon v. Hockmore, i Ver. T,li)

;
[Langstaffe v. Fcmoick, 10

Ves. 404.
(m) French v. Baron, 2 Atk. 120.

(n) Bonithon v. Hockmore, I Ver. 315 ; Lanffstaffev. Fenuick, 10 Ves.

404 ; Barrett v. Hartley, 12 Jur. (N. S.) 426.

{») 44 & 45 Vict. c. 41, ss. 19, 24.

(p) Smart v. Hunt, i Ver. 418".

(q) Hungerford v. Clay, 9 Mod. I.

(r) S. 18.
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Account. From tlie above remarks it will have been gathered

that a mortgagee who has entered into possession is

bound, when the mortgage is redeemed, to account

for his receipts. If his annual receipts have exceeded

the amount of interest annually due to him, he will

have been gradually repaying himself the principal

debt. But if some interest was due to him when he

entered into possession, he will, ordinarily, be allowed,

in his accounts, to charge interest every year on the

whole of the original principal (.s) ; since he was not

Annual Rests, bound to receive his money piecemeal. If, however,

no interest was due to him at the time when he took

possession, and there has been an excess of annual

receipts over the annual interest due to him, the

account will be taken against him with " annual

rests." That is, the principal will be considered as

having been every year diminished by the amount of

such excess ; and he will only be allowed to charge

an annual interest on the principal thus actually

due (t). And the same rule will apply to his posses-

sion during any part of a year. Th-e account will be

also taken with rests if he has entered into any agree-

ment with the mortgagor by which the interest already

due has been converted into principal (w).

An exception is, however, sometimes made to the

general rule. For the mere fact of interest not being

due to the mortgagee when he takes possession is not

decisive upon the question of rests ; every circum-

stance of the case will be regarded ; and if the mort-

gagee has been driven to take possession, by the

wrongful acts of parties interested in the estate, he

M'ill not be obliged to account with rests even though

no interest was due to him at the time (v). This

principle has also been applied to a case (iv) where a

(s) Schokfield v. Lockwood (No. 3), 32 Beav. 439.
(t) Shepherd v. Elliott, 4 Mafld. 254.

(u) Wdson V. Cleur, 2 Beav. 136.

(v) Ilorlock V. Smith, I Coll. 2S7, 297.

{w) Patch V. Wild, 30 Beav. 99.
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mortgagee entered into possession in order to prevent

a forfeiture for non-payment of rent and for non-

insurance in accordance with a covenant (x). On
the other hand, he may be held liable to account with

rests although interest was due to him when he

entered. Thus (y), where a mortgagee had sold part

of the property, and there was a surplus out of the

proceeds of the sale after payment of all interest then

due and costs, it was held that this surplus must be

deducted from the principal, and that from that time

the account must be taken on the diminished prin-

cipal, with annual rests against the mortgagee (z).

The possession of the mortgagee may have the effect Mortgagee's

of destroying the mortgagor's equity of redemption, destroy the^*^^

It was provided by tlie 3 & 4 Wm. IV., c. 27 («), ^eS*tiCn'^"
that when a mortgagee should have obtained possession 3 & ^^vm.

or recei]Dt of the profits of any land, or the receipt of ^^' ^' ^7-

any rent, comprised in his mortgage, the mortgagor,

or any person claiming through him, should not bring a

suit to redeem the mortgage but within twenty years

next after the time at which the mortgagee obtained

such possession or receipt, unless in the meantime an

acknowledgment of the title of the mortgagor, or of

his right of redemption, should have been given to the

mortgagor, or to some person claiming his estate, or

to the agent of such mortgagor or person, in writing

signed by the mortgagee or some person claiming

through him ; and that in such case no such suit should

be brought but within twenty years next after the time

at which such acknowledgment, or the last of such

acknowledgments, if more than one, was given ; and

that when there should be more than one mortgagor, or

more than one person claiming through the mortgagor

(x) And see Gordon v. EaHns, i6 Grant, 363.

(y) Thomson v. Hudson, L. R. 10 Eq. 497.
(z) For the mode of taking such an account, see Binninyton v. liar-

wood. Turn. & Russ. 477, 481.

(a) S. 28.
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or mortgagors, such acknowledgment, if given to any

of such mortgagors or persons, or his or their agent,

should be as effectual as if the same had been given to

all such mortgagors or persons ; but tliat when there

should be more than one mortgagee, or more than one

person claiming the estate or interest of tlie mortgagee

or mortgagees, such acknowledgment, signed by one

or more of such mortgagees or persons, should be effec-

tual only as against tlie party or parties signing as

aforesaid, and the person or persons claiming through

them, and should not operate to give the mortgagor or

mortgagors a right to redeem the mortgage, as against

the person or persons entitled to any otlier undivided

or divided part of the money, or land, or rent. This

Real Troperty provision was repealed Ity the Eeal Property Limitation

Act" 1874? ^ct, I 874 (b), but the latter statute has a similar enact-

ment, substituting only twelve years for twenty years,

reckoning from the date of the mortgagee's obtaining

possession, or of the last acknowledgment, as the period

within which a redemption action can be brought. This

period is absolute, and is not enlarged by the fact of the

mortgagor's having been under disability at any time

before or during the continuance of the mortgage (c).

Before the 3 & 4 Wm. IV., c. 27, was passed, tlie

Court of Chancery had looked upon a twenty years'

possession by the mortgagee, without any acknowledg-

ment of the title of the mortgagor, as barring the

latter's right to redeem, unless he had been under dis-

ability (acting on an analogy to the old Statute of

Limitation), (d) or unless there had been some fraud,

or unfair dealing, on the part of the mortgagee. But

Former rule as very slight acts of the mortgagee were held to be an

men*t!°°^^^'^°"
acknowledgment by him of the mortgagor's right to

redeem (e) ; such, for instance, as his having kept

{h) 37 & 38 Vict. c. 57, 8. 7.

(c) Fvrsttr V. Patterson, 17 Ch. D. 132.

(d) 21 Jac. I. c. 16 ; see Anon, 3 Atk. 313.

(e) See HodU v. Uealcy, 6 Madd. 181.
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accounts of the sums due to him (/), or mentioning

the estate in his will as " my mortgage "
(g). This Change made

tendency of the court has been considerably restricted ^ ^ ^ ^^ ^"

by statute, which requires, as we saw, an acknow-

ledgment in writing ; and this, it will be noticed,

can only be given to the mortgagor or his agent,

and not to any third person. But the acknowledg-

ment need not be formal. Thus (k), where a mort-

gagor's solicitor wrote, on the subject of the mortgage,

to the mortgagee, who replied by letter " that he did

not see the use of a meeting unless some one was

ready to pay him off: " this was held a sufficient

acknowledgment within the statute (i). Nor need

the. acknowledgment be given within twelve years

from the time of taking possession, for in the case

just referred to (J) it was not made until after twenty-

five years' possession. And the mortgagee's posses- Mortgagee's

sion will not destroy the equity of redemption, unless musrbe°ad-

he has held by a title adverse to the mortgagor; for

otherwise there would not be (as the statute supposes)

a person to whom the acknowledgment may be made,

as well as a person to make it. Hence, where (k) a

mortgagee, who had taken a mortgage of property

from the tenant for life and the remainder-man of it,

entered into possession as mortgagee, and then pur-

chased the equity of redemption of the tenant for

life, it was held that the time during which he was

in possession under the latter title did not run against

the remainder-man. And the rule is the same, if the

mortgagee acquires a non-adverse interest before he

takes possession (I).

(/) Per Lord Loughborough, 2 Ves. 83.

{g) Orel V. Smith, Eq. Ca. Ab. 600.

(/t) Stansfield v. Hobson, 3 De G. M. & G. 620.
{i) And see Prance v. Sympson, Kay, 678.

(j ) Stansfield v. Hobson, 3 De G. M. & G. 620 ; and see Pendleton v.

Jtoolh, I De G. F. & J. 81.

(k) Hyde v. Dallaicay, 2 Ha. 528.
(l) Roffety V. King, i Keen, 601.

verse.
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Acknowledj
nient by
trustees.

With reference to tlie acknowledgment being made
by the " mortgagee," it has been held that where two

or more mortgagees are trustees and joint-tenants,

and tlie fact of their being so appears on the face of

the mortgage deed, an acknowledgment made by one

of them is not sufficient to let in the equity of re-

demption, since they, all together, only make up one

mortgagee (m).

Action for

foreclosure.

Judgment.

Final onler.

A mortgagee is not bound to trust only to his right

of entering into possession, for the ultimate realisation 1i
of his security. For when the Court of Chancery

established the mortgagor's right to redeem, it also

put a restriction on that right, by permitting the

mortgagee to take proceedings to foreclose the equity

of redemption. The consequence is that the mort-

gagee is entitled, so soon as the day fixed for payment

by the mortgage deed is over, and provided his claim

is not satisfied, to exercise his riglit of obtaining

foreclosure. This he does by bringing an action in the

Chancery Division and getting under it a judgment

that an account shall be taken of what is due to him

for his principal, for interest on it, including six

months' prospective interest, and for the costs of that

action : and that if the mortgagor shall, on that day six

(calendar) months, pay all sums so found due, the

mortgagee shall reconvey the mortgaged estate ; but

that, in default of such payment, the mortgagor shall,

from thenceforth, stand absolutely debarred and fore-

closed of and from all equity of redemption in and to

the mortgaged premises (n). If default is not made,

the mortgagee must, of course, re-convey the pre-

mises ; but if default is made, he must next obtain a

final order for absolute foreclosure in order to perfect

his title (p).

(m) Richardson v. Youikjc, L. K. 6 Ch. 478.
(u) Seton, 1035.

(w) See Seton, 10S9.
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Besides the indulgence thus shown to the mort- Extensioo of

gagor in compelling the mortgagee to get a final
^""^'

order, the court is very lenient in extending the time

within which the mortgagor may redeem. In the

first place, if he comes before the time fixed for pay-

ment by the judgment has arrived, he can generally,

provided he can assign some reason for his request (p),

get an order extending the time for another six months,

on condition of his at once paying all interest then

due, and the costs of the action. In one instance (q)

as many as four such orders were made, but that was

a very exceptional case, the mortgagor having already

entered into an advantageous contract for the sale of

the estate, ^nd an order will not be readily made if

the property is shown to be already an insufficient

security (r). Not only can the mortgagor, generally

speaking, get an extension before the time comes for

payment, but he may even get one after the order for

making the foreclosure absolute has been obtained and

inrolled. This, however, lies entirely in the discretion

of the Court, and depends on the circumstances of

each particular case, such as the fact that the amount

of the mortgage debt is much less than the value of

the property, and that the mortgagor has come to the

Court within a reasonable time. In one case (s), a

mortgagor was allowed to redeem after a final order

for foreclosure, on its being shown that his interest in

the property was worth three or four times the amount

of the debt; in another (t) he was even allowed to

redeem against a purchaser of the estate, it being

proved that the purchaser had contracted to buy before

the final order was made, and that the mortgagor had

reason to believe that the order absolute would not be

applied for.

[p) Holford V. Yate, i K. & J. 677 ; Nanny v. Edwards, 4 Russ. 124.

(5) Edwards v. Cunliffe, i Madd. 287.

(?•) Eyre v. Hanson, 2 IBeav. 478.
(s) Ford V. Wastell, 2 Ph. 591 ; and see Piatt v. Ashbridge, 12 Grant, 105.

(t) Campbell v. Uolyland, 7 Ch. D. 166.
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Foreclosure Moreover, tlie Court will often hold that the mort-

ac'ts'^of tiie
^ g^S^® ^^^s> ^t'ter obtaining foreclosure, re-opened it

mortgagee.
j^y j-^jg dealings witli the property before the fore-

closure is made absolute. Thus, he opens the fore-

By receipt of closure if he receives any rents of the property be-

tween the time when a certificate has been made,

showing the amount due to him, and the day fixed for

payment by the mortgagor; even though default is

afterwards made in such payment ; since by receiving

rents he has altered the amount found due to him (w).

In that case a new day, not exceeding three months (v)

from the time of his applying for an absolute order,

must be fixed for payment (w). It was formerly

thought that the foreclosure was not opened by the

fact of the mortgagee receiving rents after the day

fixed for payment, although he might not have

obtained the final order (x) ; but it would seem from

the decision in a modern case (y) that a receipt of rent

at any time before obtaining the final order re-opens

the foreclosure.

By other acts. And although the Court will not prevent a mort-

gagee who has foreclosed from pursuing his other

remedies if the value of the estate foreclosed proves

to be less than the amount due to him, it will consider

the foreclosure as thereby opened (z). We have also

seen, previously, that parting with any of the property

after foreclosure stops the mortgagee from taking any

further proceedings against the mortgagor.

Sale. The Court of Chancery would, under the old prac-

tice, sometimes direct a sale of the mortgaged pro-

perty, instead of foreclosure of the equity of redemp-

tion, and its powers in that respect were enlarged by

(u) Garlick v. Jackson, 4 Beav. 154.

\v) Buchanan v. Greenway, 12 Beav. 355.
(w) Aldtn V. Foster, 5 Beav. 592 ; Ellis v. Griffith?, 7 Beav. S3.

(x) Constable v. Howick, 5 Jur. (N. S.) 331.

ly) Frees v. Coke, L. R. 6 Ch. 645.

(z) Dashv:ood v. Blythway, I Eq. Ca. Ab. 317.
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section 48 of the Clianceiy Improvement Act (a). 15 & 16 Vict.

This section has been repealed by the Conveyancing ' /
y^^^.^

Act, 1 88 1 (b), which substitutes still more ample c. 41.

powers, by enacting that iu an action, whether for

foreclosure, or for redemption, or for sale, or for the

raising and payment in any manner of mortgage

money, the Court, on the request of the mortgagee, or

of any persons interested either in the mortgage money

or in the right of redemption, and notwithstanding the

dissent of any other person, and notwithstanding that

the mortgagee or other person so interested does not

appear in the action, and without allowing any time

for redemption or for payment of any mortgage money,

may, if it tliinks fit, direct a sale of the mortgaged

property, on such terms as it thinks fit. But when
the sale is asked for by a person bringing a redemption

action, he may be ordered to give security for the

costs of it. Under this Act, the Court has power, on

the application of any person interested, to order a

sale at any time after the action has been commenced

(c), and up to the time of its being concluded by fore-

closure absolute (d).

It has already been pointed out how the mortgagee Mortgagee

may, under the Statutes of Limitation, lose his right "ecuritv!
^^

to bring a personal action against the mortgagor, and

in like manner he may be prevented from proceeding

directly against the mortgaged property. This results

from the combined effect of the 3 & 4 Wm. IV., c. 27, 3&4Wm.
and the Eeal Property Limitation Act, 1874, which '^"3 v' t

provide (e) that no person is to make an entry, or c 57.

bring an action to recover any land, but within twelve

years next after the time at which the right to make
such entry or to bring such action shall have first

(a) 15 & 16 Vict. 0. 86.

{b) 44 & 45 Vict. c. 41, s. 25.

(c) WooUe!/ V. Colman, 21 Ch. D. 169.

(d) Union Bank of London v. Ingram, 20 Ch. D. 463.
(e) 37 & 38 Vict. c. 57, s. i.
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accrued to some person through whom he claims ; or,

if such right shall not have accrued to any person

through whom he claims, within twelve years next

after the time at which the riglit to make such entry

or to bring such action shall have accrued to the

person making or bringing the same. The right to

make such entry or bring such action is, if the

person claiming or some person through whom he

claims has been in possession, to be deemed to have

first accrued from the time when such possession was

discontinued, or—if the claimant has not been in

possession, and his claim is in respect of an estate or

interest in land conveyed to him (by any instrument

other than a will) by a person in possession of such

estate or interest—from the time when he became en-

titled to take possession (/). But if such estate or

interest was one in reversion or remainder or other

future estates or interest, then the right is to be

deemed to have accrued from the time when the

same became an estate or interest in possession {g).

A further proviso is made by another section (Ji),

namely, that if any acknowledgment of the title of

the person entitled to any land shall have been given

to him, or his agent, in writing, signed by the person

in possession or in the receipt of the profits of such

land, then the right to make such entry, or bring such

action, shall be deemed to have accrued at the time

when such acknowledgment, or the last of such

acknowledgments, if more than one, was given.

A doubt was raised {%), on the wording of this sec-

tion, whether payment of interest was equivalent to a

written acknowledgment of the mortgagee's title, or

whether a mortgagee's right to recover the land was

gone if he, for twenty years, allowed the mortgagor

(/) 3 & 4 Wm. TV. c. 27, s. 2.

lu) 37 ^ 3^ y^\rX. c. 57, s. 2.

(h) 3 & 4 Wm. IV. c. 27, s. 14.

(i) Uoe V. Williams, 5 A. & E. 291.
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to remain in possession, paying interest, but making

no other acknowledgment of the mortgagee's title.

In order to remove these doubts, it was enacted by the

7 Wm. IV. & I Vict, c. 28, that it should and might 7 Wm. iv. &

be lawful for any person entitled to, or claiming under, ^
i<=

,

c. 2 .

any mortgage of land, to make an entry, or bring an

action, or suit in Equity, to recover such land, at any

time within twenty years next after the last payment

of any part of the principal money or interest secured

by such mortgage, although more than twenty years

had elapsed since the time at which the right to make
such entry, or bring such action or suit should have

accrued. We have just seen that the Eeal Property Real Property

Limitation Act, 1874 {j), substitutes (Tc) the term of ^""1874!^

twelve years for that of twenty years as the time

within which the mortgagee is to bring his action

under the circumstances mentioned in the 3 & 4
Wm. IV., c. 27. It also (/) enacts that the provisions

of the 7 Wm. IV. & i Vict., c. 28, are, after the 31st

December 1878 (m), to be construed as if the period

of twelve years had been therein mentioned instead

of the period of twenty years. It follows that the

mortgagee's right to recover the land is lost if he

permit the mortgagor to remain for twelve years in

undisturbed possession without payment of interest, or

written acknowledgment of title.

Eeference has already been made to cases as to Acknowledg-

the acknowledgment required by other sections of the X^q^q statutes.

Statutes of Limitation, and those cases apply equally

to acknowledgments of a mortgagee's title. With
regard to payment, it has been recently laid down by
the Court of Appeal that a payment, to come within

the 7 Wm. IV. & i Vict., c. 28, must be a payment of

principal or interest, and must be made by the mort-

(i) 37 & 38 Vict. c. 57.
{k) s. I.

{I) s. 9.

(?ft) S. 12.
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gagor, or some person bound to pay principal or interest

on his behalf. Hence, a payment of rent made by a

tenant of the mortgaged property to the mortgagee, in

consequence of a notice by the mortgagee requiring the

rent to be paid to him, is not such a payment (w).

As to the possession necessary to bar the mortgagee's

right to the land, it has been decided that if he is

himself in possession of it, but under another title (as,

for instance, where he is a tenant for life of the mort-

gaged estate), his possession in that capacity will not

operate as a bar to his title as mortgagee (o).

It was also held (p) under the 3 & 4 Wm. IV., c.

27, that a mortgagee of land might, at any time

within twenty years after his last receipt of interest

or of acknowledgment of his title, recover the mort-

gaged land from a tenant of the mortgagor, even

though, as between such tenant and the mortgagor,

the latter's right to the land had been barred, in con-

sequence of his not having received any rent, or any

acknowledgment of his title, from the tenant for twenty

years past. Under the Act of 1874, this time would

be limited to twelve years. Moreover (q), a person

who has purchased the mortgaged property from the

mortgagee, and at the same time bought up the

mortgagor's equity of redemption (thus extinguishing

the mortgage debt), still remains a person " claiming

under," though not one " entitled to," a mortgage,

within tlie meaning of the 7 Wm. IV. & i Vict., c.

28, and has, therefore, the same rights as against a

tenant of the mortgagor, as the mortgagee himself

would have had in the case last put. Eor otherwise

the mortgagee, or persons claiming under him, might

be prejudiced by the neglect of the mortgagor to

(n) Harlock v. Ashherry, 19 Ch D. 539.
(o) Wynne v. Styan, 2 Ph. 303.

(p) Doe V. Eyre, 17 Q. B. 366.

(2) Doe V. Maissey, 17 Q. B. 373.
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receive rent, or an acknowledgment of title, from his

own tenant—a contingency undesirable in the interest

of the mortgagor himself, as tending to diminish the

mortgagee's security, and thus make him less willing

to allow the mortgagor time for repayment of the

loan.
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CHAl'TER XIV.

OF AN EQUITY OF REDEMPTION {continued).

In addition to those privileges of a mortgagee which

have been mentioned in the previous chapter, there

are two others, of a somewhat different nature, which

will require a brief notice.

The first of these arises from the fact of the mort-

gagee's being the legal owner of the mortgaged estate.

Tacking. This is his right to " Tack ;

" that is, to annex to his

original security another which he holds for a subse-

quent debt due in respect of the same property. If,

for instance, A. has an estate conveyed to him by way

of mortgage in the usual form, and subsequently,

without notice of the existence of any other incum-

brance on it, advances a further sum of money to the

mortgagor on the security of the same estate, he will

have a right to " tack " this last advance to his first,

and claim payment of both before he re-conveys the

property, even as against an incumbrancer who lent

his money on the security of the equity of redemption,

before A. made his further advance.

It will be obvious that this right to tack is a

great advantage where the mortgagor is insolvent and

the mortgaged estate is an insufficient security for all

the money advanced on it by different persons. We
will proceed, therefore, to consider the qualifications

necessary to entitle a mortgagee to tack.

Before doing so, we may mention that the 7th
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section of the Vendor and Purchaser Act, 1874 (a),

for a short time did away with tacking in the case of

any mortgage executed after the 7th August 1874.

But the Land Transfer Act, 1875 (&), repealed this

section as from the date at which it came into opera-

tion except as to anything duly done thereunder before

the I st January 1876.

The first requisite for tacking is that the person when a mort-

claiming to exercise it must be m possession 01, or
^^^^^^ ^^^^

have the power to obtain the possession of, the legal legal estate,

estate in the mortgaged property (c). For it is only

in favour of a legal owner that an exception is made

to the ordinary rule of equity, " that he who is first

in point of time is to be considered as having the

better right." The reason given for this exception is,

that his right to be re-paid his further advance being

equal (laying aside any question of priority) to the

right of repayment of any other incumbrancer. Equity

will not prevent him from availing himself, in order

to obtain payment, of any advantage which he has in

consequence of his possession of the legal estate in the

mortgaged property. This reasoning cannot be called

very satisfactory, and probably the best excuse that

could be made for continuing the system of tacking is

that given by a distinguished writer {d), namely that

it has been so long established as to have become a

rule of real property. It does not, as a rule, prevail

in our colonies, even where the system of law is the

same as our own ; and in cases where it has been

permitted, it would seem that the right to tack has

been confined to the mortgagee himself (e), whereas

our law (as we shall see presently) extends it to his

assicrnee.

(a) 37 & 38 Vict. c. 78.

{b) 38 & 39 Vict. c. 87, s. 129.

(c) Brace v. Marlborough, 2 P. W. 490, 495.

\d) Story, Eq. Jur. § 414.

(c) Gordon v. Lothian, 2 Grant, 293.
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Must have Next, the mortgagee must have made liis advance

advaiice*onthe oil the Credit of the mortgaged property. He will
cre.ht of tiie therefore, provided he possesses the other necessary
mortgaged pro- ' ^ ^ •'

perty. qualifications, be clearly allowed to tack a subsequent

advance if he has, at the time of making it, taken, by

way of security, a second mortgage of, or further

charge on, the same property. Before the passing of

the present Judgment Acts (/) a mortgagee was

allowed to tack, in like manner, a further advance

secured by a statute or judgment given expressly for

that purpose ; for in such a case he was presumed,

knowing that he had hold of the land by the mortgage,

to have ventured his money upon a further security

which, though it passed no present interest in tlie

land, had the effect of a lien thereon {g). And his

right to tack such an advance is still clearer if the

judgment has been obtained since the passing of the

Judgment Acts, and has been followed up by the

measures required by those statutes, since such a

judgment has the same effect as if the mortgagor had

executed a written charge on the land {h). He may,

if there are no other incumbrancers, tack advances

secured only by bond, or by simple contract, against

the mortgagor's heirs, or against his devisees bene-

ficially interested {%), because these persons are liable

for all the mortgagor's debts, to the extent of the value

of his real estate. But bond, or simple contract,

debts, since they give no peculiar remedy against the

debtor's land, cannot be tacked against the mortgagor

himself (j), and still less against subsequent incum-

brancers {k).

(/) I & 2 Vict. c. no ; 2 & 3 Vict. c. II ; 23 & 24 Vict. c. 38 ; 27
& 28 Vict. c. 112.

[g) Brace v. Marlborough, 2 P. W. 490, 493 ; Shepherd v. Titley, 2

Atk. 348, 351.
(/i) I & 2 Vict. c. no, .s. 13.

(i) Coleman v. Winch, I P. W. 775 ; Jiolfe v. Chester, 20 Beav. 610 ;

Thomas v. Thomas, 22 Beav. 341 ; Carroll v. Robertson, 15 Grant, 173.

(_/) Archer \. Snatt, Str. 1106.

{k) Jones v. Smith, 2 Ves. 372, 376 ; and see Lowthian v. Ilasel, 3
Bro. C. C. 161 ; Jrby v. Irby, 22 Beav. 217.
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Again, the mortgagee can only tack those securities Must hold

which he holds in the same right. Thus (0) '^'^here tL same right.

A. had advanced money on a leasehold estate, and B.

subsequently made an advance on the equity of re-

demption of the same estate, and then died, leaving A.

his executor : it was held that A., although both the

securities were thus vested in him, could not tack

them against incumbrancers whose rights had accrued

between the time when A. and B. respectively had

made their advances. The mortgagee's right to tack

will not, however, be affected by the fact that the deed

securing his further advance provided for the payment

of other incumbrancers besides himself (m).

Moreover, the mortgagee cannot tack if, at the Must not have

time of his further advance, he had notice of the exist- g^^bs^quent^iu-

ence of any intervening incumbrance ; for his equit- cumbrauce.

able right to tack is expressly founded on the ab-

sence of such notice (n). And the right is lost, not

only by actual notice (which must amount to more

than a vague rumour (o) )
given to himself, or his

agent, by some person interested in the property (p) ;

but also by constructive notice, such, for instance, as

the knowledge obtained by his agent, counsel, or

solicitor as such (q), provided such knowledge was

acquired with reference to the same transaction (r),

and that it was such as the agent or professional man
might be expected to have communicated to him (s)

;

including in this category knowledge of acts arising out

(I) Barnett v. Weston, lo Ves. 130.

(m) Spencer v. Pearson, 24 Beav. 266.

(w) Brace v. Marlborough, 2 P. W. 490, 494.
(o) Wildgoose v. Wayland, Gould. 147; Jolland v. Stainbridge, 3 Ves.

Sen"-- 478, 485.

(p) Barnhart v. Greenshields, 9 Moo. P. C. 18, 36 ; and see Natal
Land, &c., Co. v. Good, L. R. 2 P. C. 121, 129.

(q) Le Neve, v. Le Neve, Amb. 436, 438 ; Atlerhury v. Wallis, 8 De G.

M. & G. 454. See also the Conveyancing Act, 1882 {45 & 46 Vict. c.

39. «• 3-)

(r) Warrick v. Warrick, 3 Atk. 290, 294 ; Re Smalltnan, Ir. R. 2 Eq.

34-

(i-) Wyllie V. Pollen. 32 L. J. (Ch.) 782.
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of the gross negligence (f) of those whom he employed,

but not acts of fraud on their part (u). Notice may
also, in certain cases, be given by entries in the pub-

lic registers ; and, however given, it is sufficient if it

makes the mortgagee aware of the existence of in-

cumbrances, although it may not be accurate as to

the particulars or extent of such charges (v).

So strictly is the rule as to notice enforced in equity,

that even though a mortgage be made expressly to

secure, not only a sum of money then lent, but also

further advances on the same property, yet the mort-

gagee cannot tack such further advances if, at the

time of making them, he had become aware of the

existence of an intermediate incumbrancer (to). For

the deed does not bind him to make further advances,

and if he chooses to make them under such circum-

stances, he must trust to the general solvency of his

debtor. The result is the same, even where there is a

mortgage deed to secure present and future advances

(the latter being limited to a certain amount), and

another person afterwards, but before any such future

advances being made, lends money on the equity of

redemption, " subject to the security already given

(x)." But if the further advances are made without

notice of an intervening charge, the mortgagee may
tack although he may have, after its creation, substi-

tuted another form of security for that originally

given (y).

Consolidating The last of the mortgagee's rights which we have
securities.

^^ mention, is that of Consolidating his Securities.

As regards mortgages made after the 31st December

(t) Holland v. HaH, L. R. 6 Ch. 678.

(m) Kennedy v. Green, 3 My. & K. 699.

(v) Gibson V. Inr/o, 6 Ha. 112, 124 ; Jones v. Willidms, 24 Beav. 47.

{w) Shaw V. Neale, 20 Beav. 157 : Ilopkinson v. Rolt, 9 H. L. C. 514.

\x) Menziesv. Lif/htfoot, L. R. ii Eij. 459.

(y) Calisher v. Forbes, L. R. 7 Ch. 109.
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1 88 I, the Conveyancing Act, 1881 (z), prevents the Conveyancing

mortgagee from consolidating unless the mortgage "
'

^
^'

deed either expresses an intention that he shall have

that right, or excludes the operation of that Act. The

reader will therefore understand that the following

remarks apply only to those mortgages which are not

affected by that statute.

If the owner of different estates mortgages them

to one person separately for distinct debts, or succes-

sively to secure the same debt, or the same debt with

further advances, the mortgagee may, provided the

legal right 0/ redemption in all the securities be lost

(a), insist that one security shall not be redeemed

unless all the others are redeemed also ; and it is

immaterial, in such a case, that of the various

securities to be consolidated some are legal and others

merely equitable (6). This right, as exercised against

the mortgagor, is founded on the maxim that he who
seeks equity must do equity, and, consequently, a

mortgagor coming to a Court of Equity for help to

redeem his mortgaged estate, forfeited at law, can get

no assistance unless he is prepared to do equity by

paying his creditor all that is due to him. It will Distinction he-

be observed that this right differs from that of tack- amiconroiidat-

ing, for that is the right to throw a series of debts on ^°s securities.

the same estate, this, the right to make separate

estates liable for one consolidated debt; that is founded

on legal possession, this, on a doctrine peculiar to

equity.

The rule as to consolidation extends to the case of a Consolidation

foreclosure action, as well as to that of one for redemp-
cro^^ure'actiou.'

tion, and a mortgagee could, therefore, in the cases

put above, foreclose the equity of redemption of any

(z) 44 & 45 Vict. 0. 41, s. 17.

(a) Cumviins v. Fletcher, 14 Ch. D. 699.
(b) Watts V. S)/mes, i De G. M. & (i. 240 ; Neve v. Pennell, 2 H. &

M. 1 70; 'J'weedule v. Tweedale, 23 Beav. 341.
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one estate, unless paid the wliole amount due on the

security of all (c). Moreover, the benefit of the mort-

gagee's right to consolidate may remain, although one

of his securities may have gone. If, for instance, two

estates are mortgaged to the same person, and he can-

not obtain, on selling one of them, the amount due

on it, he may throw the balance owing to him on the

property which remains in his hands (cV).

Assignee of a Nor does the right apply only to the simple case of

^ns*(fudate?''^ ^^ Original mortgagor and mortgagee. Hence, if A.

mortgages one estate to B., and another to C, and C.

afterwards takes an assignment of B.'s mortgage, he

Consolidation Can Consolidate his two securities and hold them both
against mort-

^1^^,11 he is paid in full, provided that the equity of
gagor s assigns. '- ' ^ i j

redemption in both of them is still vested in the

mortgagor, or in persons claiming under him otherwise

than as purchasers for value. But if mortgages be

made of two estates to two different persons, and sub-

sequently one of those persons becomes owner of both

the securities, he cannot consolidate as against a

purchaser, or a second mortgagee, of the equity of

redemption in either of them, unless the two securities

united in him before such purchase, or second mort-

gage, was made ; and it makes no difference whether

he took his original mortgage before or after the

equity of redemption had been dealt with (e). Neither

can a single mortgagee of two distinct estates, mort-

gaged at different times, consolidate as against a person

who has bought, or lent money on the security of the

equity redemption in, the earlier mortgaged estates,

unless both estates were mortgaged prior to the sale

or mortgage of the equity of redemption (/). The

result of the recent decisions on which the above

(c) Waits V. Syrms, i De G. M. & G. 240 ; Neve v. PenneU, 2 H. &
M. 170; Tweedale v. Tweedale, 23 Beav. 341.

(d) Selby v. Pomfret, I J. & H. 336. See remarks of Cotton, L. J. in

Cummins v. Fletcher, 14 Ch. D. p. 714.

(e) Harttr v. Coleman, 19 Ch. D. 630.

(/) MUls V. Jenninys, 6 App. Cas. 698.
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statements are founded may be expressed by saying

that a mortgagee's right to consolidate is not to be

exercised against assigns of the mortgagor unless it

could have been exercised against the mortgagor him-

self at the time when they took their assignment. It

may be added that the modern rule puts the mort-

gagor's assigns in a much more favourable position

than they were in formerly {g).

The mortgagee's right to consolidate never held But no con-

T • , 1 •, • c ^ i.- solidation
good against persons whose equities or redemption against distinct

had been, all along, distinct from that of the mortgagor equities of re-
' °'

_

^ ^ demption.

against whom he sought to enforce it. Hence, where {h)

A. mortgaged his estate, and then B. mortgaged his

estate to the same person, and A. at the same time

gave a further charge on his estate in order to secure

the loan to B. ; it was held that B. was entitled to

redeem his estate on payment of that sum only which

had been advanced to him. On the same principle,

if an estate, belonging partly to A. and partly to B.,

be mortgaged to secure a joint advance to them ; and

then property belonging to A., and partly comprised

in the first mortgage, be conveyed to the same person

to secure a sum advanced to A. alone ; B. can redeem

on payment of the sum first advanced, without refer-

ence to the subsequent loan to A. {i).

Hitherto we have considered only the case of a second mort-

mortgagee who has taken a conveyance of the legal
sagees.

estate in the property which forms his security, but a

few remarks are now necessary respecting those mort-

gagees who advance their money on land which is

already in pledge, and who may be called, for conveni-

ence, second mortgagees, although, of course, there may

{(/) See Vint v. Padgett, 2 De G. & J. 611 ; Beevor v. Zuck, L. R.

4 Eq. 537-
(/(,) AMworth V. Robinson, 2 Beav. 287.

(/) Hiygins v. Frankis, 15 L. J. (Chy.) 329 ; and see Jones v. Griffiths,

2 Coll. 207.
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Foreclosure
action.

be any number of successive mortgages on the same

property. Assuming that the mortgage of such an

one is made by an ordinary mortgage deed, but sub-

ject to a pre-existing mortgage, we see at once that

Eights not the his rights are not identical with those of a legal mort-

nimtg?4ee's?" g^gee. He Can sue the mortgagor on his covenants

May sue on for payment, and the remarks previously made on this

payment.^
"^

poiut apply to all mortgagees equally. But he cannot

enter ']ut'o*)os-
^^^® possession of the property, for the right to take

session. posscssiou of land is founded on legal ownership of it.

Again, if he wishes to realise his security by the aid

of the Chancery Division, his position is different from

that of the legal mortgagee. For although, if he only

wishes to foreclose the mortgagor or subsequent incum-

brancers, he need not bring the first mortgagee before

the court (j), yet, since this foreclosure will only

extinguish the rights, in respect of the property, of the

mortgagor and those claiming under him (including

subsequent incumbrancers), he has still, if he wishes to

satisfy his debt, to redeem the first mortgagee; his

action, therefore, more usually presents the two-fold

aspect of seeking for redemption against the first

morto-atree, and foreclosure against the mortgagor and

all subsequent incumbrancers ; in which case, or even

where he only seeks to redeem the first mortgagee, all

persons interested in the property must be made

parties to the action Qc).

Judgment. He Can thus obtain a judgment, which will begin

with a direction for taking an account of what is due

to the first mortgagee, followed by an order that the

plaintiff shall redeem him within six months, or have

his action dismissed with costs : but that, on his redeem-

inf^ an account shall be taken of what is due to him,

with an option to be given to each incumbrancer in

succession, and finally to the mortgagor, to redeem

(,; ) Richards v. Cooper, 3 Beav. 504 ; Auddey v. Horn, 26 Benv. 195.

(k) Fell V. Brown, 2 Bro. C. C. 275 ; Farmer v. Curtis, 2 Sim. 466.
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liim, failing which their equities of redemption are to

be foreclosed (/), and the plantiff will then be in a

position to acquire possession of the mortgaged property.

A second mortgagee's strict right is to a foreclosure Has not a right

only, and does not extend to a sale ; but it will be °^^^ ^'

remembered that the Chancery Division has now (m)

power to direct a sale instead of a foreclosure, and

since the object of giving the Court this power is to But sale may

avoid the great delay and expense which is occasioned the°Court.
^

by foreclosure and redemption wdiere an estate is sub-

ject to a number of successive mortgages (?i), a sale

will generally be ordered under such circumstances

;

the proceecfs being, ordinarily, applied in paying off

the several incumbrancers, according to their respective

priorities, and the surplus, if any, belonging to the

We have already considered the rights of a legal Position of a

mortgagee in regard to tacking, and to consolidating g^g°g ^^^
'

his securities. This latter right, since it does not de- tacking and
'^ consolidating.

pend upon the possession of the legal estate, may be

exercised by a second mortgagee against mortgagees

subsequent in date to himself, as well as against the

mortgagor (0). But it is otherwise as regards consoli-

dating against prior incumbrancers, and as regards

tacking ; for a second mortgagee cannot do either of

these tilings, unless he can obtain priority in a way

which we will endeavour to explain.

Supposing that there is a legal mortgage to A., fol- obtaining

lowed by mortgages of the equity of redemption in
^"°^^ ^'

the same property to B., C, and D., in succession. Then,

so long as the legal estate remains in A., the right of

B., C, and D. to be paid ranks according to the priority.

(I) Seton, 1084.

(m) 44 & 45 Vict. c. 41, s. 25.

(71) Hurst V. Hurst, i6 Beav. 372, 374.

(0) Watts V. Symes, 16 Sim. 640 ; Ntvc v. Pcnndl, 2 H. &M. 170, 1S3.
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in date, of their mortgages. But if D. has advanced

his money iu ignorance of the mortgages made to B.

and C. respectively, he will be allowed, if he can get the

legal estate iu the property from A., and subject to the

remarks just made as to the date of the other incum-

brances, to stand as it were in A.'s place, as well as in

his own. For he will then be entitled, not only to be

paid the debt formerly due to A. (supposing that he

has bought it up) before any payment is made to B. or

to C, but also to tack his own advance to the sum due

to him as claiming under A., and to be paid that also

before B. and C. are paid at all. And even if nothing

is due to him as claiming under A., he can still take

advantage of his legal estate, and claim for his own
Must not have mortgage priority over those of B. and C. (j)). But since
\A no ice.

j^g cannot, under any circumstances, avail himself of

the legal estate, so acquired, against a prior mortgagee

of whose charge he was aware when he took his own,

the questions, whenever a second mortgagee claims

priority (which, as we have seen, involves a partial

right to tack, and to consolidate), are whether he has

really got the legal estate in the property {q) ; and

especially whether he had, at the time of making his

advance, actual or constructive notice of those claims

Avhich he seeks to postpone to his own. The subject

of the doctrines of equity with reference to notice,

actual and constructive, is far too extensive for discus-

sion here, but we may mention three points bearing

on it, of which the two latter have given rise to some

difference of opinion.

Notice to a It has been, from an early period, clearly settled

gtSeifte^r he ^^^^^ ^ sccoud mortgagee's right to acquire the legal

has made his estate is uot prejudiced by mere notice given to him.

(p) Marsh v. Lee, 2 Vent. 237, and, with notes, I L. C 659 ; Edmunds
V. Povey, I Ver. 187 ; Brace v. Marlborough, 2 P. W. 490, 491 ; and see

Hooper V. Harrison, 2 K. & J. 86, 108.

(q) See Brace v. Marlboroiifjh, 2 P. W. 490, 495 ; Thorpe v. Holds-

worth, L. R. 7 Eq. 139.
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after he has made his advance, of the existence of advance
.,ii- 1 i.iir ^

• £ does not affect
equitable incumbrances created beiore nis own, tor

j^jg j.i<rht to

where the equities of several parties are equal, prefer- *^'''^-

^

ence will be given to him who is clothed with the

legal estate (r). But it would seem to have been at Nordoesnotice

one time thought that a third mortgagee, although firsTmo^t-^

himself ignorant of the existence of a second, could s^a^^-

not exclude him if the first mortgagee, when he con-

veyed the legal estate to the third and assigned his

mortgage debt, knew of the second mortgagee (s).

This opinion has, however, been overruled (t), and it

may now be taken as beyond doubt that such know-

ledge on the part of the first mortgagee is immaterial,

provided that he has still an unsatisfied claim against

the property. But" the case was more doubtful if the And, scmbie, it

first mortgagee had been paid off, and had only a dry ference that

"

lecfal estate, for it was, at one time, doubted whether *^®
^^"f* ""l"''*^"

_
^ ' '

_
_ _ _

gagee nas been

in such a case he was not in the position of an ordinary paid ofif.

trustee, and unable, therefore, to part with his estate

to the detriment of equitable claims on the property,

of which he had notice (to). This somewhat fine dis-

tinction (v) was swept away by a modern decision

of the Court of Appeal in Chancery (w), and it follows

that the fact of the first mortgagee's having notice of

the second does not, under any circumstances, prevent

the third from obtaining priority by the means which

we have been discussing.

The mortgagee of an equitable interest may, as a second mort-

rule, protect himself in like manner against the claims of f^m priority

"

any other person interested in the property, by obtain- o^er any

ing a conveyance of the legal estate from any one in claimant,

whom it is vested. But this rule is subject to the

(r) Marsh v. Lee, 2 Vent. 237, and, with notes, i L. C. 659 ; Worthy
V. Birhhcad, 2 Ves. 571, 574.

(s) See Mackreth v Symmons, 15 Ves. 329, 335.
(t) Peacock v. Burt, 4 L. J. N. S. (Ch.

) 33 ; Batet) v. Johnson, John. 304.

(u) Carter v. Carter, 3 K. & J. 617 ; Prosser v. Rice, 28 Beav. 68, 74.

{v) See Dart, V. & P. 830.

(w) Pilcher v. Rawlins, L. R. 7 Ch. 259, 273.
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I'.utnotifhe qualification that if the mortfTa^ee crets the le^al

owner to^be a estate froiii oiie whom he knows at the time to be a
trustee. trustee, in the ordinary sense of tlie word, then the

legal estates will not protect him against the equities

of those ccstuis quA trust of whose existence he had

been all along aware (a;). And, as might be expected,

the mortgagor cannot prejudice second mortgagees or

other incumbrancers by acquiring the legal estate of

the first mortgagee ; hence, where (jj) a mortgaged

estate, sold by a mortgagee under a power of sale,

was purchased by the mortgagor for its full value,

which was less than the amount due to the .first mort-

gagee ; it was held that the mortgagor could not thus

obtain a title to the estate, free from the claims of

subsequent incumbrancers.

Until lately, a subsequent mortgagee could not

compel the first mortgagee to transfer his mortgage
;

the latter not being obliged to convey to any other

person as a mortgagee in his place, but only to

re-convey the estate to the owner of the equity of

redemption (z). But under the Conveyancing Acts,

1 8 8 1 and 1882 (a), any person interested in the

equity of redemption, and entitled to redeem, can

require the first mortgagee, instead of re-conveying

and on the terms on which he would be bound to

re-convey (that is, on being paid his debt and costs

in full), to assign the mortgage debt and convey the

mortgaged property to any third person as the person

who pays him off may direct ; and this right can be

exercised notwithstanding any intermediate incum-

brance, but a requisition of a prior incumbrancer is

to prevail over one by a subsequent incumbrancer.

It would seem to follow that a subsequent incum-

(x) Saunders v. Dehew, 2 Ver. 271 ; Allen v. Knif/ht, II Jur. 527 ;

Harpham v. Sh'icklvck 19 Ch. U. 207,

(y) Otter v. Vaux, 25 L. J. (Chy.) 734.
(z) Fisher on Mortgages, 1065.

(o) 44 & 45 Vict. c. 41. 3. 15 ; 45 & 46 Vict. c. 39, s. 22.
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brancer who had procured a transfer of the first

mortgage to his nominee could proceed to obtain

priority over earlier incumbrancers either by causing

liis nominee to transfer the first mortgage to him, or

by transferring his own mortgage to that nominee.

There remains one other class of mortgagees whom Mortgages by

we must notice—those, namely, whose advances have deeds!

been secured by a deposit of the title-deeds of land,

with or without some written memorandum making

the loan a charge on the land. A mere deposit of

title-deeds does not give the depositee any estate at

law, nor did it, formerly, give him any in equity (&),

being regarded as contrary to , the provisions of the

Statute of Frauds, -which (c) forbids any action being

brought upon any contract or sale of any interest in

land, unless the agreement upon which such action

is brought be in writing, and signed by the party to

be charged therewith, or his agent. But since such

a transaction is now considered as a contract—by the How viewed ia

mortgagee that he will lend money, by the mortgagor ^^^^^ ^'

that his interest in the property to which the title-

deeds relate shall be liable for the debt so contracted,

and that he will make such conveyance or assurance

as may be necessary to vest his interest in the mort-

gagee (d)—the fact of the contract having been in

part performed by the mortgagee, who has paid the

money, is considered to take the case out of the Statute

of Frauds (e) ; and since equity treats that as done

which ought to be done, a deposit of title-deeds in

return for a loan of money constitutes an equitable

mortgage of the land comprised in the deeds. Such

a mortgage may moreover be created even by an order,

written by the mortgagor, but unsigned, directing a

(b) Ex parte Coming, 9 Ves. 115, 117.

(c) 29 Car. II. c. 3, s. 4.

(d) Price v. Bury, 2 Drew. 41, 42.

(c) Russel V. Russel, i Bro. C. C. 269, and, with notes, I L. C. 725 ;

Ex parte Kensington, 2 Ves. & B. 79, 83.
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Equitable
mortgage may
secure future
advances.

tliird person, in whose hands the title-deeds are, to

deposit them with the mortgagee (/). And an equi-

table mortgagee is entitled to treat the mortgaged

property as a security, not only for his original loan,

but also for further advances, if they were agreed upon

at the time when the deeds were deposited (g).

Kot necessary
to deposit all

the deeds.

It is not necessary that all the title-deeds relating

to the mortgaged estate should have been deposited,

i'or it has been held that the mere deposit of a copy

of court roll (h), or of so many of the title-deeds of

freeholds as form material evidence of title (i), makes

a good equitable mortgage, even though the deeds do

not show that the depositor has any interest in the

property (J).

Eijuitable

mortgagee
titled to le:

mortgage

An equitable mortgagee, being a person entitled, by

„ai virtue of his contract, to call for the legal estate in

the mortgaged property, may compel the mortgagor

to execute a formal mortgage of it to him, and it is

immaterial for that purpose that the deposit was

unaccompanied by any written memorandum. Should

the mortgagee do this, he becomes an ordinary legal

mortgagee, with all the rights and liabilities attendant

on that position.

Equitable Or he may, without having obtained the legal estate

oMain''a*^judg^ 11^ the mortgaged property, take proceedings in equity
ment for fore- ^q realise his security. If the deposit was accompanied

by a written agreement to execute a legal mortgage,

there is no doubt but that the mortgagee is entitled

to have a foreclosure judgment (k), although the Court

will order a sale of the property if he prefers it, and

(/) Daw V. Terrell, 33 Beav. 218.

{g) Ex parte Kevsington, 2 Ves. & B. 79 ; Ex parte Whithread, i

Ves. Senr. 209; Ede v. Knowles, 2 Yo. & C. 172; and see JS^ational

Bank of Australasia v. Cherry, L. R. 3 P. C. 299.

(A) Whhhrcad v. Jordan, I Yo. & C. (Ex.) 303.

(i) Lacon v. Allen, 3 Drew. 579.

(j) Roberts V. Croft, 2 De G. & .T. I.

\k) Pcrrij V. Keane, 6 L. J. ^N. S.) Ch. 67.
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1

it is now settled (/), after some little fluctuation of

opinion (ni), that a mortgagee by deposit is entitled

to foreclose, although there has been no agreement to

execute a mortgage. An action by an equitable mort-

gagee, and the proceedings under it, will therefore be

the same as an ordinary foreclosure action and its con-

sequences (71) ; except that the judgment will order the

mortgagor, in default of payment, to execute a con-

veyance of the property (o) to the mortgagee, who
can, if the mortgagor fails to comply with the order,

obtain the legal estate in the property under what is

known as a vesting order (p). If no interest has been

agreed upon between the parties, it will be allowed interest

to the mortgagee at the rate of £4 per ce7if. per ^"f^gi''*
'^'^

annum (q).

The position of an equitable mortgagee is not very Equitable

secure, until he has obtained the legal estate in the be°poltponed'/

property pledged to him ; since, until then, he is liable

to be postponed to a person who has bond fide taken a

legal conveyance of the same estate for valuable con-

sideration. But this must have been done without

notice of the equitable mortgage, and, since the deeds

of an estate should, as a rule, go with its legal pos-

session, neglect on the part of a purchaser to inquire

after the purchase deeds will cause him to be post-

poned to an equitable mortgagee, even though he had

been unaware of the latter's existence {r). The re-

sult will be the same if he has inquired after the deeds,

and been satisfied with an answer which ou»ht to have

(I) James v. James, L. R. i6 Eq. 153.
{m) Tuckhy v. TJiompson, i. J. & H. 126; and see Matthews v. Gooday,

10 W. R. 1060.

{n) See as to time for redemption by the mortgagor, Parker v. House-
field, 2 My. & K. 419.

(0) Seton, 536.

(p) Lcchmcre v. Clamp, 30 Beav. 218.

{q) Re Kerr's Policy, L. R. 8 Eq. 331 ; and see Carey v. Doyne, 5 Ir.

Ch. Rep. 104.

(r) Worthington v. Morgan, 16 Sim. 547 ; Hunter v. Walters, L. R.

7 Ch. 75.
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put him on furtlier inquiry (s). But the fact of his

not having got in the title-deeds will not postpone him,

if he has made proper inquiries for them, and a reason-

able excuse has been given for tlieir non-delivery (t).

And on similar principles a mortgagee, whether l^gal

(u) or equitable (v), who, without reasonable excuse,

neglects to get in the title-deeds of the property com-

prised in his mortgage, or who, having got them, im-

properly parts with them (w), will be postponed to

subsequent mortgagees who have bond fide advanced

their money without notice of his mortgage. It may
be added, that an equitable mortgagee will lose his

rights against the mortgagor, if he voluntarily parts

with the deposited title-deeds {x), although he will

not be held liable for their accidental loss (y).

Locke King's Wc will concludc this chapter by noticing a ques-

tion which is closely connected with an equity of

redemption, although it does not affect the mortgagor

himself or any of his mortgagees. It arises where the

owner of a mortgaged estate dies,. having either dis-

posed of it by will or allowed it to devolve upon his

representatives ; and the question is, out of what

property is the mortgage debt to be paid ? The general

rule in administering the assets of a deceased person

is that, as between his representatives, his residuary

personal property is liable to the payment of all his

debts, before any part of his real property is applied

to that purpose, unless he has expressed an intention

to the contrary. And until the year 1855, this rule

prevailed in regard to mortgage as well as other debts,

(«) Maxjield v. Burton, L. R. 17 Eq. 15.

[t) Hewitt V. Loosemore, 9 Ha. 449, 458 ; Dixon v. Muckleston, L. R.

8 Ch. 155 ; and see Cohjer v. Finch, 19 Beav. 500; 5 H. L. C. 901 ;

Evans v. Bicknell, 6 Ves. 183 ; Martinez v. Cooj)er, 2 Russ. 198.

(m) Hunter v. Walters, L. R. 7 Ch. 75.

(v) Waldron v. Sloper, I Drew. 193.

(w) Layard v. Maud, L. R. 4 Eq. 397 ; Bri'jys v. Jones, L. R. lO

Eq. 92.

(x) Re Driscoll, Ir. R. i Eq. 285.

\y) Baskatl v. Skeel, 11 W. R. 1019.
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and included money which a deceased person had

agreed to pay for the purchase of land, and for which

the vendor had a lien or charge upon that land. But

the 1 7 & 1 8 Vict., c. 1 1 3 (which and the other statutes 17 & 18 Vict.

relating to this subject are generally known as Locke

King's Acts) enacted that when any person should,

after the 3 i st December 1854, die seised of, or entitled

to any estate or interest in any land, or other heredita-

ments, which at the time of his death should be

charged with the payment of any sum or sums of

money by way of mortgage, and such person should

not, by his will, or deed, or other document, have

signified q^ny contrary or other intention, the heir or

devisee to whom such lands or hereditaments should

descend or be devised should not be entitled to have

the mortgage debt discharged or satisfied out of the

personal estate, or any other real estate, of such person,

but the lands or hereditaments so charged should, as

between the different persons claiming through or under

the testator, be primarily liable to the payment of all

mortgage debts with which they should be charged
;

but with a proviso that nothing in the Act contained

should affect the right of the mortgagee to payment

of his debt out of the personal estate of the deceased

person or otherwise. In cases which came before the

Court on the construction of this Act, it was held that

it did not apply to a mortgage debt charged on lease-

holds (z), nor to unpaid purchase-money charged on

land, whatever the nature of the tenure might be (a).

It was also held that a direction by a testator that his

debts should be paid out of his personal estate was an

expression of a " contrary intention " within the mean-

ing of the Act, and made his personalty primarily

liable to pay his mortgage debts.

In consequence of these decisions there was passed

(2) Solomon v. Solomon, 12 W. R. 540 ; Jn re Wormsley's Estate, 4
Ch. D. 665.

(a) Ilood V. Hood, 5 W. R. 74.
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30 A: 31 Vict, an amending Act, 30 & 3 i Vict., c. 69, wliicli provided
°" ^' that in the construction of the will of any person who

should die after the 31st December 1867, a general

direction for payment of the debts of the testator out

of his personal estate should not be deemed to be a

declaration of an intention contrary to the rule estab-

lished by the principal Act, unless it was declared by

words expressly, or by necessary implication, referring

to all or some of the testator's debts or debt charged

by way of mortgage on any part of his real estate.

The Act also provided that the word " mortgage
"

should extend to any lien for unpaid purchase-money

on any lauds or hereditaments purchased by a testator.

This last proviso, however, omitted the case of a

vendor's lien where the purchaser had died intestate (b).

Consequently a further Act was necessary. This, which

40 .1-41 Vict, is the 40 & 41 Vict., c. 34, enacted that the pre-
" ^'*' vious Acts should, as to any testator or intestate

dying after the 31st of December 1877, be held to

extend to a testator or intestate seised, or possessed of,

or entitled to any lands or other hereditaments, of

whatever tenure, which should at the time of his death

be charged with the payment of any sum or sums of

money by way of mortgage or any other equitable

charge, including any lien for unpaid purchase-money.

It follows that nothing short of a plain expression to

the contrary will, in the case of a person who has

died after the 31st December 1877, exonerate the

equity of redemption from papng its own mortgage

debt or enable an heir or a devisee to claim payment

of unpaid purchase-money out of the personal estate.

{b) /yarding v. Ilardinj, L. R. 13 Eq. 493.



PART 11.

OF CONVEYANCING.

CHAPTER I.

OF THE HISTORY OF CONVEYANCING.
•

The first part of this worlv having been devoted to a

consideration of tlie various estates in land, and of the

manner in which they may be held, it is proposed in

this, the second part, to try and explain the way in

which the simplest forms of the principal conveyancing

instruments are prepared. And in order to facilitate

the comprehension of this part of our studies, it will

be prefaced with a brief account of the history of con-

veyancing ; so that the reader may understand the

reasons for the changes which have been made, from

time to time, in the various forms of assurance which

we are about to consider.

"We have seen how land may, with reference to its Assurances of

tenure, be regarded as being either freehold or copy- ^o^bL con-
^^^

hold. But it will be remembered that copyhold land sidered in this

... .
chapter.

IS still transferred by the primitive method of sur-

rendering it to the lord of the manor, who, in his turn,

re-grants it to the tenant's nominee ; and, since the

various points relating to the subject of surrender

have been discussed in our chapter on copyholds, land

of this tenure will not, except incidentally, come under

our present notice.

As to land of freehold tenure, we saw that the Estates in land

estates held in it may be either freehold or leasehold, tenurfdMs-
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ibie into free- the former again being divisible into those in posses-

possession ;
sion and those in reversion or remainder, which may

reversions and
\^q placed, witli reference to their mode of conveyance,

remainders

;

-^ '

.

aTid terms of in a class by themselves. We have, then, to consider

the history of the assurances which relate to these

divisions of freehold land. And since the principal

changes introduced into conveyancing arose soon after,

and in consequence of, the passing of the Statute of

Uses (o), our three classes of property may, for this

purpose, be conveniently treated of with reference to

—

1st, The manner of acquiring, and dealing with, them,

before the passing of the statute ; 2nd, The changes

and modifications in conveyancing introduced shortly

after that date ; and 3rd, The further alterations in

this respect made since the passing of the statute down

to the present day.

Assurances be- The right of alienating the various kinds of pro-

sutute of perty which have been mentioned had been a thing
I'ses.

(^f g^Q^ growth, and was subject to several restrictions,

derived chiefly from the rules of feudal tenure. A
consequence of this was, that the earlier forms of

assurance were few in number, and comparatively

simple in operation.

Feoffment The earliest, and most important, form of convey-
with liverv of -r^ no ^ -tit- c
seisin.

" ancc was a I'eonment, accompanied by Livery 01

Seisin. This was employed for the creation of all

estates of freehold in possession, and for the transfer

of such of them as were alienable ; namely, estates in

fee-simple, or for life. A Feoffment was a formal

statement by the feoffor, or owner of the estate, that

he gave it to the feoffee, and was completed by the

feoffor's publicly putting the feoffee into possession of

the land which he was to hold.

This public putting into possession, called Livery

(a) 27 Hen. VIII. c. lo.
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(delivery) of the Seisin, or feudal possession of the

land, was either " in deed " or " in law " according

as it took place on, or in sight of, the land (5). It was

essential that the feoffment and livery of seisin should

be made simultaneously ; and such a mode of assur-

ance was, therefore, in general, applicable only to the

creation of an estate which took effect in possession.

It might, however, be employed for the cieation of any -S«^
~^

remainder limited after an estate of freehold, and of a

vested remainder although limited after a term of years,

since the grant of a term did not transfer the feudal

seisin to the termor. In such a case, livery could be

made either to the lessee, to take effect for the benefit

of the remainder-man (c) ; or to the latter himself, pro-

vided the lessee gave his consent (d). As early as the

Conquest (e) it had become usual to embody the terms

of a feoffment in a deed, or charter ; but for a long Feoflfment

time afterwards this was not essential, and a deed, if companied by

made, was only evidence of the transfer, and did not, ^^^^'}\
''

. , But this not
01 itself, pass any estate. It should here be mentioned essential,

that, after a time, the name " Feoffment " was applied

only to an instrument conferring a fee-simple, that

which gave an estate tail, or one for life, being called

either a Gift, or a Demise or Lease, as the case might Gift and De-

be (/) ; but since the form of words used was, as

nearly as possible, the same, and livery of seisin was

requisite in every case, it will be sufficient if we
associate the word " feoffment " with the grant of an

estate of freehold in possession ; remembering at the

same time that an estate tail could only be created,

and not transferred, by it.

So great was the importance attached to a feoff- Tortious

.
operation of a

ment and livery of seisin, that it might have the effect feofiEment.

of transferring an estate greater than that possessed

(6) Co. Litt. 48a

(c) 2 Bl. Com. 166.

(d) Co. Litt. 48b n. (8).

(f) Mad. Form. Ang. i., ii.

(/) 2 Bl. Com. 316.

q?
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"by the transferor. Thus, if the tenant, in actual pos-

session, of an estate less than a fee-simple purported

to convey a fee-simple by feoffment and livery of seisin,

his grantee did actually acquire the last-mentioned

estate ; subject, however, to the right of re-entry or

action of the lawful tenant. Such a feoffment was

said to have a " tortious " operation, because it con-

veyed an estate wrongfully ; and if made by a tenant

for life, or for years, caused a forfeiture of the estate

of the wrong-doer.

Grant. Although remainders migho be created by feoffment

and livery of seisin, neither they nor reversions could

be transferrgji by this process except in the case of a

reversion or vested remainder expectant on the deter-

mination of a term of years ; the owner of such a

future estate having already the seisin of the land.

And even as to these estates it would seem that when
the lessee had entered on the land, and was therefore in

actual possession, tlie better way of passing the freehold

was by the conveyance next to be considered (y).

Livery of seisin, then, being, in general, inapplicable

to the alienation of estates in reversion or remainder,

other means were resorted to, in order to obtain as

much notoriety as possible for their transfer. With this

object, it was required that they should be conveyed by

a Deed of Grant, followed by the delivery of the deed

to the grantee. By this means the precise nature and

amount of the property to be transferred was clearly

ascertained, and since the execution and transfer of the

deed operated as a transfer of the property comprised

Lying in Grant in it, reversions and remainders were said to "lie in

lAvery."°'° grant " in distinction to estates in possession, which

were said to " lie in livery." It was also necessary,

as has been pointed out in a previous chapter, that

the reversioner or remainder-man should obtain the

{y) Doe V. Cole, 7 P.. & C. 243, 248.
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attornment of those tenants whose estates preceded

his own.

We have next to mention a lease, which was the Lease,

mode of granting a term of years. Terms of years,

being of little value in early times, could be originated

by mere word of mouth, without any ceremony or

writing ; their creation, therefore, calls for no remark,

but it is to be remembered that a lease was never Entry by lessee

perfect until the lessee had actually taken possession
^^^ necessary,

of the land demised. For up to that time he had
only an interesse termini or right of entry. But after

entry he was capable of taking a conveyance of the

reversion or remainder by deed alone, without any

livery of seisin. A lease, moreover, might always be

granted to commence at some future time, since the

grant of a term of years does not, as we have seen,

affect the feudal seisin of the land.

Closely connected with a lease is an Assignment, Assignnient.

which is the transfer of the entirety of a term of years,

and has the effect of putting the assignee in the place

of the former lessee, and making him at once liable

to all the obligations of the lease, although he may
not have entered on the land. Like a lease it required

no ceremony, or writing, for its validity (A),

The next modes of transfer to be stated are an Exchange and

Exchange and a Partition. An exchange was, as its
^''*^'^'*''^-

name implies, the gift of one estate or interest, in

consideration of receiving another. It might be made
of estates in possession, or of those in reversion or

remainder ; but it was essential that the property

exchanged should be of the same kind, although not

necessarily of the same value (i) : thus a fee-simple

could only be exchanged for another fee-simple, and

not for an estate for life, or for years.

(//) Noke V. Awder, Cro. Eliz. 373, 437.
[i) Co. Litt. 51^
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No livery of seisin was necessary, even when the

estates exchanged were freeholds in possession (j) ; for

since each owner simply changed places with the

other, and each had, already, possession of his land,

the transaction was made notorious without livery,

especially as an exchange of estates in possession was

not complete until perfected by the actual entry of

both parties on their new lands. If the property

exchanged consisted of estates not in possession, then

a deed was necessary to make the transaction

valid.

A Partition might be employed for the division of an

estate between coparceners, joint-tenants, or tenants in

common ; but for the first two purposes (that is, parti-

tion between coparceners and joint-tenants) a release

(to be presently noticed) was the more usual form of

conveyance. Livery of seisin was necessary in every

case of a partition, and if the partition was made

between joint-tenants, or tenants in common, a deed

was also necessary (k).

Release. Another form of conveyance was a Eelease. This

was used to convey a right in land to the owner of

some existing estate in possession, whereby his estate

became enlarged ; as by adding a reversion or remainder

to an estate for life, or for years ; or by passing an

undivided share in land to a joint-tenant. In both

these cases it was necessary that there should be

privity of estate between the relessor and the relessee.

By "privity of estate," is meant that their estates

must be so related to the other as to make but one and

the same estate in law (l). The estate of the relessee

being already in possession, no livery of seisin was

necessary, but a deed was required in every case of

an express release by act of parties. A release, pre-

(j) 2 Bl. Com. 323.

(k) Ibid. 324.

[1) Ibid. 325,



OF THE HISTORY OF CONVEYANCING. 301

ceded by a lease, was occasionally used to convey a

fee-simple, by first granting a lease for a short term

to an intending purchaser, and immediately afterwards

releasing the reversion to him. But since it was

necessary that the lessee should have actually entered

on the land to be conveyed, as much notoriety was

given to this mode of transfer as to a feoffment.

A Surrender was the converse of a release, being Surrender,

the yielding up of an estate in possession by its owner,

with a view to its being merged in a greater (m). In

this case, as in that of a release, it was essential that

there should be privity of estate between the parties,

but a surrender differed from a release in not requiring

any deed or writing for its validity.

Lastly, we have to notice a Defeasance, which was Defeasance.

a collateral deed made at the same time as a feoffment

or other conveyance, and containing certain conditions,

on the performance of which the estate then created

might be defeated (n). It was in this manner that

mortgages were usually made, but we may perhaps

anticipate a little on this point by saying that after

the passing of the Statute of Uses it became customary

to insert the conveyance of an estate, and any condi-

tions to which the conveyance was made subject, in

the same deed ; and thus separate deeds of defeasance

have long fallen into disuse (o).

All the above-mentioned methods of dealing with Common Law

land are called Common Law Conveyances, because
^^^^y^"''®^-

they operate without reference to the Statute of Uses.

They may also be divided into original or primary. Are original

and derivative or secondary, conveyances ;
the latter

oi- derivative

being those which presuppose some originating instru- °^ secondary,

ment, and only serve to transfer interests previously

(m) Co. Litt. 337'>.

(n) 2 Bl. Com. 327.

(0) See CoUerell v. Purchase, Ca. t. Talb., 61, 64.
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created. Thus, a feoffment, lease, exchange, and parti-

tion were original conveyances, an assignment, a

release, surrender, and defeasance were derivative

;

whilst a grant was either original or secondary, accord-

ing to the nature of the property conveyed.

Extraordinary
assurance.

Fine and He-
covery.

Besides the above, which, together with those sub-

sequently introduced in consequence of the Statute of

Uses, are called ordinary assurances, there was the

method used for converting an estate tail into a fee-

simple, and thus rendering it alienable. This, which

was called an extraordinary assurance, was a Fine and

liecovery, of which we need not say more than to

remind the reader that it was a pre-arranged suit

between the tenant in tail, as defendant, and a friendly

plaintiff, in which the latter was declared owner in

fee-simple of the lauds entailed ; and was enabled, in

consequence, to deal with them in any way which the

tenant in tail miiiht desire.

Covenant to

stand seised.

Bargain and
Sale.

There were also two other forms of assurance which

did not derive their force from the Common Law.

We have already, in our chapter on the Statute of

Uses, pointed out that before the passing of that Act

the Court of Chancery had recognised the custom of

conveying land to some nominal owner, who was to

hold it for the benefit of another person ; and that the

enforcement by equity of secret uses frustrated the

policy of the law, by enabling land to be transferred

without any notoriety. Such a transfer could be

effected by the employment of one of two instruments,

named respectively a Covenant to stand Seised and a

Bargain and Sale ; the former being a deed by which

a man covenanted to stand seised of land to the use

of a wife, child, or kinsman ; the other, a contract

whereby the bargainor, for some pecuniary consider-

ation, undertook to convey land to the bargainee.

For since the Court of Chancery would enforce the

use raised by these means, the covenantee or bar-
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gainee acquired the practical ownership of the land.

These assurances were said to operate without trans-

mutation of possession, as opposed to those which

transferred a legal estate, and were therefore said to

operate by transmutation of possession. The distinc-

tion still remains in name, although the Statute of

Uses has, to use the words of Coke, " married uses to

the law."

It was, as we know, in order to put a stop to these

secret uses that the Statute of Uses (^) enacted that

the cestui que use should be deemed to be in lawful

seisin, estaj:e, and possession of the estate held to his

use. In this object it failed, owing to the peculiar

view which the Courts of Law continued to take of

trusts. But it made several important changes in Changes in'

,1 J. J,
• •

i. . ^ , .^ consequence of
the form or conveyancmg nistruments, and to these the statute of

changes we will next turn our attention. The first
^'**^^-

and most general of them was the introduction into

conveyances of an express declaration of the way in

which the use was to be limited : thus, instead of

making a feoffment simply " to " A. and his heirs, it Declaration of

would now be made " unto and to the use of " A. and ^^'

his heirs, for by this means instruments were rendered

effectual which might otherwise, from want of con-

sideration, or from some omission or other imperfec-

tion, have failed to pass the legal estate in the land

conveyed {q).

assurance.

But a still more important novelty was the invention A new form of

of a new form of conveyance, which almost totally

superseded that notorious and public mode of transfer-

ring property which the common law required, and the

statute intended to restore (r).

It will be recollected that, before the passing of the

(75) 27 Hen. VIII. c. 10.

{q) Savime's Cane, 13 Rep. 54.

(r) Co. Litt. 271^, n. (1).
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Statute of Uses, there were, besides the common law

conveyances, two others, namely, the covenant to stand

seised, and the bargain and sale, which served to raise

a use although they did not, at that time, transmute

the possession. But when the statute turned uses

into possession, these assurances passed the legal as

well as the equitable estate ; and that without any

necessity for livery of seisin or attornment. As re-

gards the covenant to stand seised, this was not of

much importance ; for since no uses could be limited

by it except to a child or near relation, the limitations

to trustees, then necessary to support contingent

remainders, could not be inserted in it, and conse-

quently covenants to stand seised soon fell into disuse,

and may be dismissed from our further notice.

Bargain and But a bargain and sale now obviously presented a

ready means of making secret transfers of land from

any one person to another. For a bargain and sale

still raised a use in favour of the purchaser, and now,

under the Statute of Uses, the fact of land being held

to his use gave him the legal estate in possession in it

also. In order, therefore, to restore notoriety in the

transfer of land, it was enacted by the 27 Hen. VIII.,

statute of In- c. 1 6, Called the Statute of Inrolments, that no here-
men s.

ditaments should pass from one to another, whereby

any estate of inheritance or freehold should be made
to take effect in any person, or any use thereof be

made, by reason only of any bargain and sale thereof,

except the same be made by writing, sealed, and in-

rolled within six months after execution. By this

means, it was hoped, secret conveyances were made
impossible ; but the astuteness of the lawyers soon

defeated the purpose of the law. For it was observed

that the statute made mention only of estates of in-

heritance and of freeholds : a lease, therefore, for a term

of years was exempt from its provisions. Now we

have seen that if, before the statute, a lessee were in

actual possession of the land demised, no livery of
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seisin was requisite to convey the remainder of the

estate to him ; and also, that if a man, in consideration

of money paid to him, bargained that he would grant

land to another, this raised a use in the bargainee.

Then came the statute which enacted that a cestui que

use should be deemed to be in actual possession of the

land held to his use. If, therefore, a bargain were now
made, for a pecuniary consideration, that a man should

have land granted to him for one year, this was deemed
to make him a lessee for a year in actual possession,

and, as such, capable of taking a release of the remain-

der of the grantor's estate, without any livery of seisin,

or other pjiblic ceremony.

From this sprung the conveyance known as a Lease Lease and Re-

and Eelease, which almost entirely superseded the

ancient feoffment, and was, until lately, the ordinary

way of conveying freehold estates of all kinds.

Tlie form of this assurance was, first an instrument

stating that the vendor, in consideration of some
nominal sum had bargained and sold the land to the

purchaser for one year, to commence from the day
previous to the date of the deed, to the intent that

the purchaser might thereby, and by the statute for

transmuting uses into possession, be in actual posses-

sion of the premises, and enabled to accept a grant of

the reversion of the same. This was followed by a

second deed releasing the reversion to him, and thus

putting him into possession of the whole estate in-

tended to be conveyed.

The Lease and Eelease, then, came to be the almost

universal way of conveying freeholds, and was em-
ployed for the purpose of making an exchange or par-

tition, as well as for conveyances between ordinary

vendors and purchasers. Incorporeal hereditaments,

proper, continued to be created and transferred by
Deed of Grant, whilst of the other assurances pre-

viously enumerated the ordinary Release, the Surrender,

» U
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Lease and Assignment, and Fine and Eecovery re-

mained unaffected by the Statute of Uses ; and Co-

venants to stand Seised and Defeasances fell into

general disuse.

Chanses after It remains to notice the further clianges which have

tile sutute'of taken place, since the passing of the Statute of Uses,
Uses. down to the present time.

"Wills. The first of tliese, in point of date, had reference

to Wills. It will be recollected that, before the date

of the Statute of Uses, personal property was freely

transmissible, but that the only mode by which real

property could be disposed of by will, was a devise of

the use in it. When the statute turned uses into

legal estates, even this mode of devise was no longer

practicable ; and so, for a short time, there existed no

means by which real property could be disposed of

by will.

But some five years after the passing of the Statute

of Uses, there came the first Statute of Wills, the

statute of 32 Hen. VIII., c. I, which gave power to every person

the EMith.'^'^^ ^o dcvise, by his last will or testament in writing, all

lands and hereditaments which he held in socage, and

two-thirds of those wliieh he held by knight service.

12 Car. II. c. This was followed up by the 12 Car. II., c. 24, which
'^'

turned the tenure of all lands held by knight service

into that of socage, and thus the lee-simple of all

hereditaments of freehold tenure became devisable.

A will could moreover, since the Statute of Uses,

operate as a settlement, as well as for the immediate

passing of property. For it might contain, under the

name of executory devises, those springing or shifting

uses, and powers, which we have already considered.

This Statute of Wills did not, however, apply to any

hereditaments other than those belonging to the

testator at the time of making his will ; neither did it
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include copyholds (s). A will could, therefore, be only

made to operate on copyholds, by first surrendering

them to the use of the testator's will during his life-

time, and then devising the use.

The next statute which referred to wills was the statute of

Statute of Frauds {t), which, in addition to the writing
'''^^ ^'

required for a will of lands by the Statute of Wills of

Henry the Eighth, prescribed its execution by the

testator in the presence of three or more credible

witnesses ; who were also to append their signatures,

by way of attestation. This statute also, practically,

made it .necessary for all wills of personal property to

be in writing and signed by the testator. Next, after

a long interval, came the 55 Geo. III., c. 192, which 55 Geo. iii

enacted that where, by the custom of a manor, a copy-
'^' ^^^'

hold tenant might devise tenements previously sur-

rendered to the use of his will, he might, thenceforth,

devise them without any previous surrender. But

this Act did not enable a devisee (m), or a purchaser,

of copyholds (v), to devise them unless he had himself

been previously admitted a tenant of the manor. Now,

however, it is enacted by the present Wills Act, the Wills Act.

7 Wm. IV. and i Vict., c. 26 {w), that every person

may devise all real and personal estate to which he is

entitled, either at law or in equity ; and this power is

to extend to copyholds, notwithstanding that the

testator, whether entitled as heir, devisee, or other-

wise, has not been admitted thereto. The Act also

requires (x) that every will, whether of real or personal

estate, shall be signed by the testator in the presence

of, and be attested by, two witnesses.

The Statute of Frauds made other desirable changes Trusts.

(s) Waincwright v. Elwell, I Madd. 627.

(t) 29 Car. II. c. 3.

(m) Doe V. Lawes, 7 A. & E. 195.
(v) Matthew v. Osborne, 13 C. B. 919.
(w) S. 3.

(X) S. 9.
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Statute of

Frauds.

besides those relating to wills. Uses, as we know,

had been upheld by the Court of Chancery even

where there was no written evidence of their existence,

and the same rule prevailed, at first, in regard to trusts.

But the statute enacts {y) that all declarations of trust,

except {z) in the case of a resulting trust, shall be

manifested and proved by some writing, signed by

the party enabled by the law to declare such trust.

Upon these sections it has been held, that writing is

necessary only as a proof of the existence of a trust,

and not for its creation (a), and that the person " en-

abled by the law " to declare the trust is the settlor,

and not the trustee {h).

Feoffments
and Leases.

Statute of

Frauds.

The Statute of Frauds also made writing necessary

in other cases where, as we have seen, it was not

formerly required. For it enacted (c) that all leases,

estates, interests of freehold or terms of years, or any

uncertain interests of and in any hereditaments, created

by livery of seisin only, or by parol, and not put in

writing, and signed by the parties making or creating

the same, or their agents thereunto lawfully authorised,

should have the force and effect of leases or estates at

will only. An exception was however {d) made in

favour of leases not exceeding a term of three years,

whereupon the rent reserved during the term amounts

to two-thirds of the full and improved value of the

thing demised. The statute also provided (e) that no

leases, estates or interests of freehold, or terms of

years, or any uncertain interests, not being copyhold

or customary interests in, to, or out of any heredita-

ments, should be assigned, granted, or surrendered,

unless it be by deed or note in writing, signed by the

(y) S. 7.

(2) S. 8.

(a) Gardner v. Rowe, 2 S. & S. 346, 5 Russ. 258.

(6) Tierney v. Wood, 19 Beav. 330.
(c) S. r.

(d) S. 2.

(ej S. 3.
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party assigning, granting, or surrendering the same,

or by his agent tliereunto lawfully authorised, or by

act and operation of law.

These provisions of the Statute of Frauds were Real Property

supplemented by the Eeal Property Amendment Act, ^^^"^
'"*^"

the 8 & 9 Vict., c. 106, which (/) makes void all

feoffments, partitions, leases, assignments, and sur-

renders unless made by deed, except feoffments made
under a custom by an infant, partitions and exchanges

of copyholds, and leases not required by law to be in

writing—that is, those excepted by the Statute of

Frauds.
*

The next chanjre effected in the transfer of land was Attornment.

4
3-

by the 4 & 5 Anne, c. 3. This Act {g) makes good all '^ ^ ""''' ^'

grants of any manors or rents, or of the reversion or

remainder of any messuages or lands, without any

attornment of the tenants of the manors or lands out

of which such rent issues ; or of the particular tenants

upon whose particular estate any such reversions or

remainders shall be expectant or depending.

The next Act to' be mentioned is that for the Aboli- Fines and Ke-

tion of Fines and Recoveries (h), which substituted a ti(mTa.
deed, inrolled within six calendar months after execu-

tion, for the ancient process of a fictitious suit.

Coming next to the reign of the present Queen, we Lease and r.e-

find the 4 & 5 Vict, c. 21, which did away with the necess'^ry.'

"""

necessity for two deeds in a conveyance by Lease and 4 & 5 Vict. c.

Release ; for it enacted that every deed of release of

freehold estates, expressed to be made in pursuance

of the Act, should, thenceforth, be as effectual as if

the releasor had also executed a deed or instrument

(/) S. 3.

{g) s. 9.

(h) 3 & 4 Wm. IV. c. 74.
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of bargain and sale, or lease for a year, for giving

effect to such release.

Keai Property Next to be noticed is the Ecal Property Amendment

Act!"
'"*"'

-^^^ (^)) already referred to, which, in addition to its

other provisions, effected an important change in the

mode of conveying freeholds. For it rendered un-

unecessary any conveyance of land by way of lease

and release, by declaring (/) that from thenceforth all

corporeal hereditaments should, as regards the im-

mediate freehold thereof, lie in grant as well as in

livery, thus enabling all hereditaments, whether cor-

poreal or incorporeal, to be conveyed by a simple deed

Tortious feoff- of grant. The Act also (k) put an end to the tortious

eiiTto.^'"
'*" operation of feoffments, and thus caused a feofi'ment

in fee-simple by any tenant with a limited interest

to operate as a conveyance of such interest only (l).

iiiciosure Lastly, we have to mention the Inclosure Acts (w),

's&qVict c
°^ which the 8 & 9 Vict., c. 118 (n), enables ex-

"8. changes to be made through the instrumentality of the

Land Commissioners (whose order permitting an ex-

change is good without any further conveyance or

II & 12 Vict, release), whilst the 11 & 12 Vict., c. 99 (0), extends

the above provisions to cases of partition.

The last Acts to be mentioned in order of date

are the Vendor and Purchaser Act, 1874 (p), the

Conveyancing Act, 1881 and 1882 (q), and the

Settled Land Act, 1882 (r). These, however, have not

created any new modes of assurance, although they

(j) 8 & 9 Vict. c. 106.

<i) S. 2.

(k) S. 4.

(l) Shelf. R. P. Statutes, 637, note (k).

{m) 8 & 9 Vict. c. 1 18 ; 10 & 1 1 Vict. c. 1 1 1 ; 1 1 & 12 Vict. c. 99 ;

12 cfe 13 Vict. c. 83 ; 15 & 16 Vict. c. 79 ; 17 & 18 Vict. c. 97 ; 20 &
21 Vict. c. 31 ; 22 & 23 Vict. c. 43 ; 31 & 32 Vict. c. 89.

(n) S. 147.
(o) S. 13.

ip) 37 & 38 Vict. c. 78.

(<?) 44 & 45 Vict. c. 41 ; 45 & 46 Vict. c. 39.
(»•) 45 &. 46 Vict. c. 38.

0. 99.
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have brought about important changes in their forms.

And since these changes will be considered in detail

in the subsequent chapters, it will not be necessary

to discuss them now.

We have thus traced the history of conveyancing

down to the date of the Statute of Uses; examined

the great changes made by the statute, not only in the

nature of legal estates, but in the modes also in which

they could be settled and conveyed ; and observed the

origin and growth of the power of disposition by will

;

the safeguards against fraud provided by the Statute

of Frauds and the Eeal Property Amendment Act

;

the abolition of the ceremony of attornment, and of the

cumbrous process "of fines and recoveries ; the enact-

ments by which the lease and release gave way, first

to the release alone, and then to the simple grant

;

and finally the simplicity introduced by the Inclosure

Acts into the exchange and partition of land. The

result, from a conveyancing point of view, is that we
have now the Grant and Assignment (comprehended

under the general name of Purchase Deeds) for the

sale of laud ; the Mortgage Deed for its pledge ; the

Lease to give its temporary possession ; the Settlement

whereby estates can, subject to due precautions, be

preserved in families ; and the Will, which can either

operate as a settlement, or effect a direct transmission

of property from one person to another.

In the succeeding chapters the assurances enumer-

ated above will be considered ; and we may take this

opportunity of stating that our remarks will, as a rule,

extend only to the simplest forms of those instruments

which convey the legal estates in the various kinds of

property which have been considered in the first part

of this work.
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CHAPTER 11.

CONDITIONS OF SALE.

Having thus traced the history of conveyancing down
to onr own times, we have next to consider, in detail,

the various instruments at present used for the transfer

of real property. Now, each of these instruments

marks the carrying out of some pre-existing purpose,

whicli may have been that of one person, or of several.

In the latter case, it will usually be found that the

terms of the assurance have been the subject of pre-

vious negotiations, which have resulted m an agree-

ment, or contract, and this contract forms an important

part of the transaction, being the foundation of the

edifice of which the assurance is the completion. This

remark applies particularly to the ordinary case of

vendors and purchasers of land. Hence, it is proposed,

before considering purchase deeds of real and leasehokl

estates, to turn our attention to the contracts by which
they are preceded.

Such a contract is, like all contracts, subject to

various rules of law, non-compliance with which will

render it invalid. There arc also certain statutory

requirements which are essential to the proof of its

existence, though not to its creation. Under the

former, a contract may be set aside on account of the

incapacity of one, or more, of the parties to it ; on
account of there having been some fraud, or mistake,

committed with reference to it ; and on several other

grounds which need not be further particularised.

With these we shall not occupy ourselves, for our

aim is simply to ascertain how a contract of sale of

land ought to be drawn up, supposing it to have been
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properly entered into. This, however, involves the

consideration of the statutory requisites for such a con-

tract, and of the judicial decisions upon the wording

of Acts of Parliament relating to these requisites.

And it may be as well here to remind the reader

that an important change has been lately made in

our system of jurisprudence. For the Judicature Acts,

1873 and 1875 («), have done away with the former

distinction between Law and Equity, The Act of

1873 enacts (b), that except in matters therein par-

ticularly mentioned (none of which relate to our sub-

ject}, whenever there is any conflict or variance between

the rules of equity and the rules of the common law

with reference to the same matter, the rules of equity

shall prevail. Consequently, although reference will

occasionally be made in this and the following chapters

to rules of law which differed from those of equity,

it will only be in order to mark out equitable doctrines

with more distinctness.

Since, then, the preparation of a contract of sale of Division <.f the

land is governed by the enactments and decisions to ^^ ^^^

'

which reference has been made above, we will, in this

chapter, discuss separately, ist, The statutory requi-

sites for such a contract ; and 2nd, The proper form

of the contract when embodied in an Agreement, or

in Conditions of Sale.

The principal statutory requisites for the contract statutory re-

are to be found in the fourth section of the Statute contract.*^^

of Frauds (c). This section enacts that, from thence- statute of
^ '_

' Frauds.

forth, no action shall be brought to charge any per-

son upon any contract or sale of lands, tenements, or

hereditaments, or any interest in or concerning them,

unless the agreement upon which such action shall be

(a) 36 & 37 Vict. c. 66 ; 38 & 39 Vict. c. 77.

(6) S. 25, sub-s. II.

(c) 29 Car. II. c. 3.
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brought, or some memorandum or note thereof, shall

be in writing, and signed by the party to be cliarged

therewith, or some other person thereunto by him

lawfully authorised.

statute applies The first point to be noticed is, that these provisions

estTn land?*^"^" 0^ the Statute apply to every agreement which is

substantially one ibr the sale of an interest in land.

Thus (d), where a lessee in possession had, verbally,

agreed to give up his lease, in consideration that a

third person (who had already obtained the promise

of a lease from the lessor) should pay the lessee ;{^ i 5 o,

and take certain fixtures at a valuation ; this was held

to be an agreement for the sale of an interest in land,

and void for want of writing (e). We have next to

consider what things are required by the statute.

"What is re- These are, (i) a written agreement, and (2) signature

Tatutl^^*^'^ by the party to be charged or his agent lawfully

authorised.

Written agree- Since the agreement is to be in. writing, it follows
"'^°*"

that the whole of it nmst be in writing, and the con-

sequence is that an agreement is not binding upon

either party unless it contains, in the body of it, or

What must be by neccssary implication, (
i
) the names of the con-

the agreement, tracting parties as such, (2) the consideration, and (3)

the subject-matter or object of the contract (/).

Hence, it has been decided that (g) a note of a sale of

mining shares (which, under the circumstances, were

held to be an interest in land), signed by the vendor,

but consisting merely of a statement that he had

"sold 100" shares, and not saying to whom, did not

(d) Smith V. Tomhs, 3 Jur. 72.

(e) And see Hodgson v. Johnson, 5 .Jur. N. S. 290 ; Smart v. Hard-

ing, 15 C. B. 652.

(/) Per C. J. Tindal, 2 Bing. N. C. 742.

(g) Boyce v. Greene, Batty, 608—a case under the Irish Statute of

Frauds, 7 Wm. III. c. 12, containing the same provisions as the 29 Car.

II. c. 3 ; and see Williams v. Lake, 29 L. J. (Q. B.) i ; Williams v.

Byrnes, 2 N. R. 47.
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bind him ; that (h) an agreement signed by the pur-

chaser, to purchase a horse over ^ i o in value (such an

agreement being required by another section (i) of this

statute to be in writing) was void, because it did not

state the price ; and (/i;)_ that a written agreement,

signed by both parties to it, for the grant of a lease,

was not binding on either of them, since it did not

state for how long a term the lease was to be made (/).

These cases, however, it must be remembered, only

go to the length of deciding that the agreement must

contain, within itself, the means of ascertaining the

essential parts of the contract, but do not make it

necessary* that those parts should be precisely stated.

It has, therefore, been held (m) that a contract signed

by an agent " as agent for the vendors," but not nam-
ing them, was a sufficient description of the latter as

contracting parties, when indorsed on a paper stating

the vendors to be " the executors of Admiral F.,

deceased (n)." And (o) that a letter signed by the

vendor, stating that she had agreed to sell " this

place " at a certain price, was a sufficient description

of the subject-matter of the contract. It would also

seem that the "tjourts will enforce an agreement to

purchase land "at a fair valuation (p)." For in this

case the consideration can be collected or implied from

the instrument itself, not as a matter of conjecture,

but with certainty (q). It may be added that the

memorandum must be one of an agreement that is com-

plete at the time when the memorandum is signed (r).

(h) Elmore v. Kingscote, 5 B. & C. 583 ; and see Blayden v. Bradbeai;
12 Ves. 466.

(0 s. 17.

(k) Clinan v. Cooke, I Sch. & L. 22 ; and see Kemcorthy v. Schojield,

2 B. & C. 945.
(l) And see Nesham v. Selhy, L. R. 7 Ch. 406,
(m) Hood V. Barr'nKjton, L. R. 6 Eq. 218.

(K)jAnd see Catling v. Kirig, 5 Ch. D. 660.

(0) Waldron v. Jacob, Ir. R. 5 Eq. 131.

Ip) I Dav. Con. 523.

(q) See as to this, James v. Williams, 5 B. & Ad. 1109 ; liaikes v,

Todd, 8 A. & E. 846 ; Binham v. Bradford, L. R. 5 Ch. 519.
(}•) Muiiday v. Asprey, 13 Ch. D. 855.
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Agreement The written agreement need not, necessarily, be

oue documeiit. Contained in one document, but, if it is not, all the

separate documents from which it is sought to extract

But different the agreement must have reference to each other,

related!"*'
^ ^ud must point to the same contract (s). And if one

part of the agreement is contained in a letter, signed

by one of the parties to be charged, it is not neces-

sary that the letter should be addressed to the other

party to the contract ; since, as we said before, such

a writing is only required to prove the terms of the

contract, and does not constitute it (t). It has also

been held, in a case (w) turning on another section of

the Statute of Frauds, that a man was bound by a

letter written by him, and setting out the terms of a

parol contract, although the object of the letter was

to state his reasons for declining to carry out the

contract.

Parol evidence If the tcrms of the Written agreement are clear

ibie.'^

"^^ ™'^*'
^^'^ complete, without reference to anything else, then

When terms of it is a general rule of the law of evidence, irrespec-

cfear. tivc of the Statute of Frauds, that no parol evidence

is admissible to contradict or vary the written agree-

ment (v), and the same rule prevails in equity, so far as

regards the tendering of parol evidence by a plaintiff.

But an exception is made in the case of a defendant

against whom specific performance of a contract is

sought. For he may adduce parol evidence to show

that the written agreement does not represent the

real intention of the parties to it (w).

When agree- If the instrument contains a patent ambiguity, one,

bi^ous.'^'"' t,hat is, apparent upon the face of the instrument

(s) Clinan v. Cooke, i Sch. & L. 22 ; Bnyley v. Fitzmaurice, 8 E. &
B. 664 ; Boydell v. Drummond, 1 1 East, 142.

(f) Gibson V. Holland, L. R. i C. P. i ; Beaumann v. James, L. R. 3
Ch. 508.

(m) Buxton V. Rust, L. R. 7 Ex. i & 279.

(v) Go.ss V. Nugent, 5 B. & Ad. 58, 64.

(w) WooUam v. Heurn, 7 Ves. 211^, and, with notes, 2 L. C. 468.



CONDITIONS OF SALE. 3 I 7

itself, the latter is entirely void (x). But if there

be a latent ambiguity, that is, one of such a nature

that its existence is first shown by extrinsic evidence,

whether written or verbal, it may be explained by

extrinsic evidence which may be either written or

verbal (?/). If a man, for instance, agrees in writhig

to sell "his manor of A.:" this appears, on the face of

the document, to be straightforward enough. But if

it can be shown that the vendor has two manors, one

called North A., and the other South A. ; then, since

the agreement does not specify which of them he has

contracted to sell, parol evidence is admissible to

explain this latent ambiguity raised by extrinsic evi-

dence (z). Where there has been a verbal contract. Part perform-

followed by a partial performance of it by one party,
^^^^'

the other party to the contract will, in general, be

compelled to perform his part, notwithstanding the

absence of any written agreement. For in all ques-

tions on the Statute of Frauds, the end and purport

of making it has been considered, namely, to prevent

frauds and perjuries ; so that any agreement in which

there is no chance of either, the Court has considered

as out of the statute (a). On this ground also, it

seems that the statute never extended to sales under

the order of the Court of Chancery ; nor to purchases

under the order of the Court, if the purchaser made

no opposition to the confirmation of the report approv-

ing of the purchase (b).

Next, as to the signature. It is clearly settled that signature,

the signature of the party to be charged is sufficient

to bind him at law, and to induce a court of equity

to decree specific performance of his contract by him,

(x) Bitchin v. Groom, 5 C. B. 515.

(y) 5 C. B. 520°
J
and see Shore v. Wihon, 9 CI. & F. 355, 555,

& 565-
(z) See Jones v. Newman, i W. Bl. 60.

(a) Per Hardwicke, C. Atty.-Genl. v. Day, I Ves. Senr. 218, 220. See

also Lester v. Foxcroft, i Colles. P. C. 108, and, with notes, i L. C. 828
;

and note to Pym v. Bhickburn, 3 Ves, p. 38.

(6) Dart. V. & P. 197.
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although there may not have been any signing by the

other party to the contract (c). It has also been held,

in a modern case, that a proposal in writing, if accepted

by parol, becomes thereupon a binding agreement upon

AViiat is a suf- the pcrson making it {d). And it seems that putting

a man's initials to a document (f), or his printed sig-

nature, if ordinarily used (/), satisfies the require-

ments of the statute. Nor does it matter in what

part of the agreement the signature is to be found

;

"unless the document is evidently incomplete {g).

Thus, a paper beginning " I, James Crockford, agree

to sell," and written by James Crockford, was held

to contain a sufficient signature (A).

A corporation aggregate which has a common seal

must use that seal as its ordinary signature. It could

not, therefore, at common law, either enforce (i) or be

bound by ordinary contracts not under its seal {j) ;

but according to the rules of equity it is bound by

contracts within its province, although not under seal,

where there has been part performance by the other

contracting party (/»;), except in cases where the appli-

cation of its seal has been expressly required by

statute (/). And with regard to such corporations

aggregate as are companies formed under the Com-

panies' Acts, 1862 and 1867 {m), the latter Act has

enacted {n) that any contract which if made between

private persons would be by law required to be in

(c) See Williams v. Lake, 29 L. J. (Q. B.) i, 3 ; Western v. Russell,

3 Ves. & B. 187, 192. Fry on Specific Performance, 205.

(tZ) Reuss V. Plckslcy, L. R. i Ex. 342 ; a case of a contract not to be

performed within a year.

(e) Phillimore v. Harry, I Camp. 513.

(/) Saunclerson v. Jarkson. 2 Bos. & P. 238.

(f/) Hubert V. Treherne, 3 Man. & Gr. 743.

(/() Kvight V. Crockford, i Esp. 190.

(i) Mayor of Kidderminster v. Hardwick, L. R. 9 Ex. 13.

\j) Grant, Corp. 55. East London Water-icorks Co. v. Bailey, 4 Bing.

283.

{k) Crook \. Corporation of Seaford, L. R. 6 Ch. 551.

{I) Hunt V. Wimbledon, Local Board, 4 C. P. D. 48.

\m) 25 & 26 Vict. c. 89 ;
30 & 31 Vict. c. 1 3 1.

(n) S. 37, sub-s. 2.
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writing, and signed by the parties to be charged there-

with, may be made on behalf of a company, in writing

signed by any person acting under the express or im-

plied authority of the company.

The Statute of Frauds also makes a signature by a Signature by

lawfully authorised agent binding on his principal.
^°®" '

On this point it may be mentioned that the auctioneer Auctioneer,

at a sale is the agent of both parties (o), and that his

signature is binding upon either the vendor or the

purchaser. The signature of his clerk is also sufficient Auctioneer's

to bind a party who has authorised the clerk to sign ^"^
"

for him ,(^). But in the absence of such authority

the clerk's signature has no binding effect (q). If the

auctioneer be himself the vendor, his signature will not

bind the purchaser, since the signature as agent must be

made by some third person (r). It has also been held Telegraph

that an acceptance of an offer, first signed on the '^"^i''*'"-^*

ordinary telegraph form, and then correctly transmitted

by telegraph, is binding on the sender, who has thus

constituted the telegraph company his agent for the

purpose of forwarding an exact copy of the written

acceptance (s). It follows that the sender is not bound

by an inaccurate copy (t).

We have now arrived at the consideration of the Tiie written

manner in which a contract for the sale of land should

be prepared. If the sale is to be by private contract,

the particulars of the property to ])e sold and the

terms mutually assented to by the parties are, in

general, contained in numbered clauses of the same

document, which is known as the Agreement. If it is

(o) Kemeys v. Proctor, 3 Yes. & B. 57 ; Simon v. Motkos, Burr, 1922 ;

Coles V. Trecothick, 9 Ves. 234.

(p) Emmerson v. Ileelis, 2 Taunt. 38 ; Bird v. Boulter, I Nev. & M. 313.

Iq) Pierce v. Corf, L. E,. 9 Q. B. 210.

(r) Wright v. Dannak, 2 Camp. 203 ; Farehrother v. Simmons, 5 B.

& Aid. 333 ; Sharman v. Brandt, L. R. 6 Q. B. 720.

(s) Godwin v. Francis, L. K. 5 C. P. 295, 301, 302.

{t) Ilenkel v. Papc, L. R. 6 Ex. 7.
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to be by public cauction, the particulars of tlie property

are kept apart from those clauses in which the vendor

states the terms on which he is prepared to sell, and
which are consequently known as the Conditions of

Sale. It is proposed first to offer a very few remarks

on the preparation of the particulars, and then to go

through the clauses of an ordinary precedent of con-

ditions of sale of freeholds, or copyholds, in lots ; call-

ing attention to the leading principles on which they

are prepared, and adverting when necessary to such

modifications as would be needed in order to adapt

them to a sale by private contract, or to the sale of

leaseholds {n).

The particu- In the preparation of the particulars, two points

must be specially attended to. The first is, that they

must comply with the rules before mentioned as

founded on the Statute of Frauds, by stating, dis-

tinctly or by necessary implication, that which is the

subject matter of the contract (v). The second is, that

they must not be so worded as to inislead a purchaser

by any statement which describes the property in-

accurately with regard to its advantages or value.

Thus, in a well-known case (u-), the particulars of an

estate described it as being " about one mile from

Horsham ;

" it being, in fact, between three and four

miles from that place. Lord EUenborough left it to

the jury to say whether this misdescription was wil-

i'ully introduced in order to make the estate appear

more valuable ; and the jury finding in the affirmative,

the contract was set aside (x). The same principle was

acted upon in another case (y). There, a large farm,

on an estate to be sold, was described as " late in the

occupation of A. at the rent of £2go." In fact, A. had

(m) The student is recommended, in reading this and similar chapters,

to have by him a simple precedent of the instrument under discussion.

(v) See Ilooke v. McQueen, 2 Grant, 450.
(w) Norfolk V. Worthy, i Camp. 337.
(x) And see Stanton v. Tattersall, i Sm. & Giff. 529.

(y) Dimmock v. HalUtt, L. R. 2 Ch. 21.
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occupied the farm for a year at tlie rent of ;^2 90, but

for the previous quarter of a year he had only paid a

rent of ;^i ; and thus had paid only ^291 for a ten-

ancy of a year and a quarter. At the end of that time

lie had quitted the farm, and another person who had,

subsequently, agreed to give ;^2 2 5 a year for it, had

paid i^20 to be off his bargain. The statement in the

particulars was consequently held to be one calculated "

to mislead the purchaser of the estate, who was there-

fore held to be entitled to rescind his contract. A
similar decision was arrived at in a case where the

particulars of sale of leasehold property omitted to

state tlmt it was subject to a ground-rent, there being

in fact a substantial ground rent, and the circumstances

being such that tlie purchaser had good reason for

believing that the ground rent was only nominal (z).

And a mis-statement as to the nature of the property,

such as describing leaseholds, for however long a term,

as freeholds, has had the same result (a). Maps or

plans of the property, forming as they do a part of the

particulars, are subject to the same rules (6).

Before dealing with conditions of sale, we may
mention that where property is sold by private con-

tract it is advisable for the purchaser to stipulate that

he is to have, from the date of the agreement, the

benefit of any policy by which the property is insured

against fire ; otherwise, if it is burnt down before the

purchase is completed, he will still have to pay for

it, but will not be entitled to the insurance money,

and the vendor will thus get both it and the purchase-

money, subject to the right of the insurance company

to make him repay the former (c).

(2) Jones V. Rimmer, 14 Ch. D. 588.

(n) Pordyce v. Ford, 4 Bro. C. C. 494 ; Drewe v. Corp, 9 Ves. 368.

(h) Dykes v. Blake, 4 Bing. N. C. 463 ; Denny v, Hancock, L. R.
6 Ch. I.

(c) See Rayner v. Prcttton, 18 Ch. D. i ; Castellain v. Preston, 8 Q.

B. D. 613; W. N. (1883) 52.

X
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Conditions of Next, as to the preparation of the conditions of sale.
Sale. „ . .

This is always a matter which requires care, for, as

has been said, it is " an undertaking to defend the

title to the property against the whole world (d)."

General rules And sinco these Conditions are inserted in order to

paration.^*^ restrict the ordinary rights of a purchaser, who has

not had any voice in their preparation, it is essential

that they should be clear and intelligible in stating to

a man of ordinary understanding what he is not to

require ; and that they should not be of such a nature

as to mislead or deceive him (e). Care should also

be taken that they are not too stringent. Where the

vendor is selling his own property he need, of course,

only be guided by the consideration of the probability

of depreciating the value of the property, added to

the certainty of preventing a purchase of it by trus-

tees ; but where the vendor is himself a trustee, he

must remember that the sale may be set aside by a

cestui qiie trust if the conditions are unnecessarily

depreciatory (/), and that he may become personally

liable for any consequent loss.

We will now, as previously arranged, consider

seriatim those ordinary conditions of sale to which we
have referred. But first it may be as well to mention

that the " abstract " consists of connected summaries

of the deeds which show the vendor's title to the pro-

perty to be sold. This is delivered to the purchaser,

who founds on it such " requisitions " (by way of

further inquiry or objection) on the vendor's title as

he thinks proper ; and also verifies it, by comparing it

with the original deeds from which it is taken.

ist Condition, The ist condition usually relates to the manner of

Conduct of the conducting the sale. It fixes a sum as the minimum
sale. °

advance which may be made at each bidding, this

(d) I Dav. Con. 505.
(c) I Dav. Con. 508.

(/) See Dance v. Goldlngham, L. R. 8 Ch. 902.
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being regulated generally by the value of the pro-

perty. It also provides that the highest bidder shall

be the purchaser ; that if any dispute arises respecting

a bidding to any lot, the same shall be put up again

and resold ; and that no bidding shall be retracted.

It is not clear that this last stipulation can be en-

forced {g) ; but it is clear that, in the absence of it,

any bidding may be audibly retracted before the fall

of the auctioneer's hammer (/i).

If it is intended that the sale should be subject to a Sale subject to

reserve price, this fact should be stated in the con- ghouTdbeso"^''

ditions. For it is now enacted, by the Sales of Land stated.

by Auction Act (i)., passed to put an end to the pre- by Auctiuu

viously conflicting rules of law and equity on this
*^'^*^'

point (y ), that the particulars or conditions of sale by

auction of any land shall state whether such land will

be sold without reserve, or subject to a reserved price,

or whether the right to bid is reserved ; and that, if it

is stated that the sale is to be without reserve, it shall

not be lawful for the seller to employ any person to

bid at such sale, or for the auctioneer knowingly to

take any bidding from such person. But {k) that when
it is declared that the sale is subject to a right for the

seller to bid, it shall be lawful for the seller, or any one

person on his behalf, to bid at such auction, in such

manner as he may think proper. It will be noticed

that a right to bid is only given when the sale is de-

clared to be subject to such a right. Hence, it has been

held {I) that where the conditions merely state that the

sale is subject to a reserved bidding, it is illegal to

employ an agent to bid on behalf of the vendor, even

in order to bring the biddings up to the reserve price.

{g) I Dav. Con. 519 ; Sug. V. & P. 14.

(A) Payne v. Cave, 3 T. R. 148.
(i) 30 & 31 Vict. c. 48, s. 5.

{j ) S. 4, and see Mortimei- v. Bell, L. R. i Ch. 10,

ik) S. 6.

{I) Gilliatt V. GiUiatt, L. R. 9 Eq. 60.
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Clause where The Corresponding clause in an agreement for sale

iirivate con- by private contract has, of course, no reference to the
*™'^^" manner of conducting the sale, but it serves to set out

the names of the vendor and purchaser respectively,

the consideration, and the particulars of the property

to be sold ; all of vrhich come under separate headings

when the sale is to be by public auction.

211(1 Condition. The 2nd Condition provides for the payment, by
Deposit, each purchaser, of a deposit ; which is usually fixed at

from ;^ I o to ;^20 per cent, of the purchase-money. This

condition is often dispensed with in sales by pri-

vate contract, where the purchaser is already known
to the vendor. The payment of a deposit is a part pay-

ment of the purchase-money (m), and will, of course,

be allowed for on completing the purchase, but the

object of the condition is chiefly (as we shall see here-

after) to provide for the imposition of a penalty on

the purchaser if he fail to complete the purchase, and

to give the vendor a security in respect of any damage

which he may sustain by such failure. It is also stipu-

lated by this condition that the purchaser shall sign

a memorandum annexed to the conditions, acknow-

ledging that he has purchased the property at the

price named, and subject to the conditions. A written

memorandum is necessary because sales by auction are

within the Statute of Frauds {n), but it will be re-

membered that the auctioneer is the agent of the pur-

chaser, and he can therefore bind the latter by, himself,

signing the memorandum of sale, should the purchaser

improperly refuse to do so.

3rd Condition. The 3rd Condition provides for the fixtures, tim-
Vaiuation of j^gj. ^^^ other trecs, and underwood, being taken by
fixtures and ' j ' o ./

timber. the purchaser at a valuation, to be made by two

valuers, or their umpire, appointed in tlie usual way.

(m) I Dav. Con. 520.

(nj Buckmaster v. Harrop, 7 Ves. 340.
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And in order to prevent any question arising from its

being impracticable to carry out this stipulation (0), it

is generally added that, if the valuation is not so

made, the fixtures, &c., shall be paid for by the pur-

chaser at their fair value. The Court will, if neces-

sary, compel a person who has agreed to sell property

at a valuation, to give reasonable facilities for the

valuation being made (p).

The 4th condition has for its object the restric- 4th Condition.

tion of the purchaser's ordinary rights in respect of ^/*^® *** ''®

the vendor's title to the property. Until the passing

of the Vendor and Purchaser Act, 1874 (q), a pur-

chase of freehold or copyhold land had, in the absence

of any agreement to the contrary, a right to require a

title commencing at least sixty years before the date

of his conveyance. But the Act (r) enacted that in Vendor and

the completion of any contract of sale of land made 18^4.
^^^^

°
'

after the 31st of December 1874, and subject to any

stipulation to the contrary in the contract, forty years

should be substituted as the period of commencement
of title which a purchaser might require, in place of

sixty years, the previous period of such commencement

;

with a proviso that earlier title than forty years might

be required in cases similar to those in which earlier

title than sixty years could then be required.

There are very few freehold or copyhold estates to

which a clear sixty years' title can be shown. It had

become, therefore, almost a matter of course to insert a

stipulation that the title should commence with a speci-

fied deed or document less than sixty years old. And
even under the present Act a similar condition will

often be necessary, with a view to guarding the vendor

(0) See as to this Potts v. Thames Haven, d:c. Co., 15 Jur. 1004 ;

Morgan v. Milman, 3 De G. M. & G. 24.

(p) Smith V. Peters, L. R. 20 Eq. 511.

\q) 37 & 38 Vict, c. 78.

(v) S. I.
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Selection of a against liaving to show a forty years' title. To select

the best iustrument to form a " root of title," as it is

called, is often somewhat dillicult. Without attempt-

ing to lay down any definite rule on this point, we
may mention that the further Lack the title goes the

more attractive it is likely to prove to an intending

purchaser (although not to so great an extent as might

be supposed), and that, on the other hand, it is

essential to have a clear root of title, standing of itself

independently of any other instrument, and with which

the subsequent dealings with the property are con-

nected by a well-defined and natural growth. In

endeavouring to combine these advantages of a long

and of a clear title, it may be remembered that, other

things being equal, a conveyance to a purchaser for

value is the best root of title : or, failing that, a

marriage settlement made by a person acting as the

Sale of Lease- owner of a fee-simple. On a sale of leaseholds the

Vendor and
vendor was. Until lately, unless he had protected

Purchaser Act, himsclf against it, bound to show that the original

lessor had a right to demise the property in question.

He had also, if the lease was less than sixty years old,

to show the lessor's title for such a period as was

necessary, when added to the time for which the pro-

perty had been held under the lease, to make up a

sixty years' title. And since a vendor of leasehold

property can seldom produce the lessor's title, a

stipulation was inserted in every properly drawn

contract of sale in order to protect him against liability

in this respect. The Vendor and Purchaser Act, i 874,

rendered such a clause unnecessary so far as regarded

the title of a freeholder who had granted a lease, by

enacting (s), that under a contract to grant or assign a

term of years, whether derived or to be derived out of

a freehold or leasehold estate, the intended lessee or

assign should not be entitled to call for the title to

the freehold. But the Act did not preclude a pur-

(») 37 & 38 Vict. c. 78, s. 2.
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chaser from requiring proof of the lessor's title when
the latter was himself a lessee of the property, neither

did it prevent the purchaser from making inquiries,

on his own account, into the title of the freeholder on

the sale of an original lease : hence special conditions

were still necessary in regard to these points.

Now, however, the Conveyancing Act, 1 8 8 i {t), has Conveyancing

relieved vendors from all these difficulties. For as to ^*' ^^ ^'

any sale made after the 31st December 1881, and so

far as a contrary intention is not expressed in the con-

tract of sale («), it enacts that under a contract to sell

and assign a term of years derived out of a leasehold

interest in land, the intended assign shall not have

the right to call for the title to the leasehold reversion

(v) ; that where land sold is held by lease (not includ-

ing under-lease) the purchaser shall assume, unless the

contrary appears, that the lease was duly granted (w)
;

and that where land sold is held by under-lease the

purchaser shall assume, unless the contrary appears,

that the under-lease and every superior lease were

duly granted (x). The Act has also rendered un-

necessary a condition which it was previously requisite

to insert by enacting (?/), that on production of the

receipt for the last payment due before the date of

the actual completion of the purchase for rent under

the lease or under-lease which is being bought, the

purchaser shall assume, unless the contrary appears,

that all the covenants and provisions of the lease have

been duly performed and observed up to the date of

actual completion of the purchase ; and also, in the

case of an under-lease, that all rent due under every

superior lease, and all the covenants and provisions of

every superior lease, have been paid and duly performed

(t) 44 & 45 Vict. c. 41.

(u) S. 3, sub ss. 10, 9.

(v) S. 3, sub s. I.

(w) S. 3, sub s. 4.

{x) S. 3, sub s. 5.

(y) Ibid.
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and observed up to that date. As to these covenants

and provisions, the law holds that a purchaser of lease-

holds, in the absence of any misrepresentation, has

notice of the contents of the lease, since he ought to

ascertain what they are ; and in order to give him an

opportunity of so doing, it is usual to state in the

conditions of sale that a copy of the lease will be

open to the inspection of intending purchasers either

at the sale or at some named place previously. A
Tenancies statement that the property is subject to tenancies or

iTases."^'''' under-leases will not affect a purchaser, with notice

of the terms on which the under-tenants hold (z)
;

consequently either these should be fully stated or

(which is the better plan) it should be said that they

can be inspected at the office of the vendor's solicitor

before the sale, and that every purchaser is to be

deemed to have full notice of their contents. In a

case (a) decided before the passing of the Vendor and

Purchaser Act, 1874, it was held that, in the absence

of agreement, the vendor of leasehold property must

produce the lease under which he claims, however old

it may be. This decision is not affected by the Act (b),

and consequently an express condition must be inserted

if the lease will not be produced. Should any special

stipulations as to the title be necessary, they may be

conveniently inserted after the condition which we

have been discussing.

5th Condition. The 5 th condition provides against inquiries about

Dower, dower, which it may be difficult or impossible to

answer, and which since the Dower Act (c) can seldom

be of any value, by providing that it shall be assumed

that every former owner of any part of the property,

whose widow, if any, would have been entitled to

dower, and is not mentioned in the abstract, did not

(z) Cnballero v. Henti/, L. R. 9 Ch. 447.

(a) Frend v. Buckley, L. R. 5 Q. B. 213.

(6) See S. i.

(c) 3 & 4 Wm. IV. c. 105.
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leave a widow. If any of the property is copyhold

the condition should extend to freebench.

Next in order came, until recently, two conditions 6th Condition.

which were framed with the object of diminishing the Recitals,

vendor's expenses in proving his title. One provided

that every deed, or document, or entry on Court roll,

more than a specified number of years old, generally

twenty, should be considered conclusive evidence of

everything recited, noticed, assumed, or implied there-

in. The other threw upon the purchaser all expenses

attendant upon the production of any muniment of

title not in the vendor's possession, and of produc-

ing and obtaining evidence, such as registers, wills,

and so on, required by the purchaser for the verifica-

tion of the title. As to recitals, the Vendor and

Purchaser Act, 1874, has enacted (d) that in the com-

pletion of any contract of sale of land made after the

31st December 1874, and subject to any stipulation

to the contrary in the contract, recitals, statements

and descriptions of facts, matters, and parties, con-

tained in deeds, instruments. Acts of Parliament, or

statutory declarations twenty years old at the date of

the contract shall, unless and except so far as they

shall be proved to be inaccurate, be taken to be suffi-

cient evidence of the truth of such facts, matters, and

descriptions. A condition as to these matters is there-

fore unnecessary except in cases where it is desired

to render unimpeachable recitals, &c., less than twenty

years old, or to preclude any requisitions in respect

of matters which are assumed, or implied, by any of

the recitals, although not expressly stated by them.

The Conveyancing Act, 1881, also contains a clause 7th Condition.

(e) which provides that all the expenses which were Expenses of
^ '' ^ ^

_
searches,

formerly the subject of the other condition shall be stamping, &c.

(d) 37 & 38 Vict. c. 78, s. 2.

(e) 44 & 45 Vict. 0. 41, s. 3, sub-s. 6.
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borne by the purchaser : the condition itself should

not, therefore, be inserted now. But it is as well to

have a condition that the purchaser shall bear the

expenses of stamping any deeds or documents which

may be unstamped or insufficiently stamped, and {if

the property is in a register county) that no objection

or requisition shall be made on the ground of the non-

registration of any deed or document.

8th Condition. The 8th condition is necessary when, from the
Identity of removal of landmarks such as hedges or walls, it is
Property.

_

° '

impossible accurately to identify the component parts,

or " parcels," of the property sold with those men-

tioned in older deeds. It provides that the purchaser

shall be satisfied, on this point, by a comparison of

the description of the property in the particulars with

that in the title-deeds, fortified, if necessary, by declara-

tions of the vendor or of other persons, evidencing long

and undisputed possession of the property under those

title-deeds.

gth Condition. The ptli Condition provides against the sale being

Compeusatiou. annulled on account of there being any error, mis-

take, or omission, in the particulars of the property

sold. It is either to the effect that in such case

compensation shall be given or taken, as the case

may be, or else stipulates against any compensation

being received, whether by the vendor or by the pur-

chaser. The doctrine of the common law was that mis-

description of the property debarred the vendor from

obtaining any damages against a purchaser who refused

to complete the contract. But, on the other hand,

the purchaser, if he wished to fulfil the contract, could

not, at law, get any compensation in respect of that

part of the property agreed to be sold which he could

not obtain. The courts of equity, however, held that,

under such circumstances, the contract ought not, in

general, to be altogether set aside, but enforced so far

as practicable ; compensation being given, or taken,
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for that part of it which could not he performed. This

doctrine was carried to a great length in some of the

older cases ; but it is now settled that a purchaser

will not be compelled specifically to perform his agree-

ment, with an abatement in the price, unless he gets

substantially what he bargained for. A purchaser,

for instance, has been held (/) not to be bound to

carry out a contract to buy a wharf and jetty, when it

turned out that the jetty was removable at the pleasure

of a third person ; nor (g) one for the purchase of land

described as containing 349 acres or thereabouts, the

real number being about 100 acres less, and that not-

withstanding a condition that the property should be

taken at the quantity stated, whether more or less (h).

But where the purchaser can get that which it was

liis real object to obtain, he must carry out his

contract, taking compensation for the deficiency in

value, or even without compensation where the de-

ficiency is very trifling, and the condition provides

against there being any compensation at all (i). The

amount will be fixed according to the actual loss sus-

tained by him, not rateably according to the quantity

of the property sold (j). A purchaser therefore has

been compelled to perform his contract, with an abate-

ment in the price, where a good title could be shown

to the whole of a large estate except six acres (k)
;

and where a lot sold contained ten acres less than

stated (/). And the same principle has been applied

in a case where the property was not in as good a

state of cultivation as represented (m). Conversely, a

(/) Peers v. Lambert, 7 Beav. 546.

(g) Portman v. Mill, 2 Russ. 570.

(h) And see Perkins v. Ede, 16 Beav. 193 ; and as to the purchase of

more than one lot, Cassamajor v. Strode, 2 My. & K. 706, 725.

(i) Dyer v. Han/rave, 10 Ves. 505, 507 ; and see JJrewe v. Hanson, 6

Ves. 675, 678 ; Halsey v. Grant, 13 Ves. 73, 78.

(j) Hill v. Buckley, 17 Ves. 394.

(^•) McQueen v. Farquhar, 1 1 Ves. 467.
(I) Leslie v. Thompson, 9 Ha. 268.

(ill) Dyer v. Hargrove, 10 Ves. 505 ; Catuida Permanent Building

Society v. Young, 18 Grant, 566.
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vendor has been compelled to cany out a contract,

making compensation, where he contracted to sell a

fee-simple in possession, and it turned out to be a fee-

simple in remainder (n) ; where the estate was said

to contain 217 acres, and wanted 26 acres out of

that number (0); and where it contained 573 square

yards instead of 753 as stated (p). In this last case

there was a special condition against the vendors'

being bound to give compensation ; but they appear

to have preferred having the purchase completed,

even with an abatement in the price, rather than have

it rescinded. And it is to be observed that if the

deficiency is great, and there is a condition entitling

the vendor to rescind the contract if any objection or

requisition is persisted in, the purchaser cannot enforce

specific performance of the contract, unless he waives

his claim to compensation (q).

It will be gathered from some of these cases that

the insertion of the condition under consideration,

whichever way it may be framed, is not allowed to

override the rule of equity that a purchaser is only

bound to carry out his contract, with an abatement

in the price, if he can get substantially that which he

bargained for. Still less will the condition be per-

mitted to cover wilful omissions or mis-statements.

Thus, it has been held that notwithstanding conditions

that no misdescription should annul the sale, but

that, in such case, there should be an abatement in the

price, a purchaser could not be compelled to complete

the purchase where (r) property was sold as " free-

hold," without mentioning that it was subject to

restrictive covenants ; where (s) it turned out that the

(n) Nelthorpe v. Holgate, i Coll. 203 ; and see Hoy v. Smithies, 22

Beav. 510 ; Horrocks v. Righy, 9 Ch. D. lio.

(o) Hill V. Buckley, 1 7 Ves. 394.

(p) Whittemore v. Wldtteniorc, L. R. 8 Eq. 603.

(r/) Cordinrjley v. Cheeseborough, 31 L. J. (Ch.) 617; Durham v.

Let/ard, li Jur. (N. S.) 706 ; Mawson v. Fletcher, L. E.. 6 Ch. 91.

(r) Phillips V. Caldrleugh, L. R. 4 Q. B. 1 59.

(*) Uiipirton V. Nickolson, L. R. 6 Ch. 436.
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mines and minerals under the property were reserved

to a third person ; and, in a case (t) of the sale of lease-

hold property, where the conditions stated that no
" offensive trade " could be carried on upon the pre-

mises, which were situate in Covent Garden, but con-

cealed the fact that the business of a fruiterer was

amongst the prohibited trades (u). It has also been

held (v) that a clause providing against any com-

pensation being claimed by either party only covers

small errors, and that a purchaser may, notwithstand-

ing, claim compensation for a serious deficiency.

But where there is such a condition, it may be doubted

whether, at the present day, a purchaser could compel

specific performance of the contract unless he were

prepared to accept it literally ; although, of course,

it would not be enforced against him unless the mis-

descripton were of a trifling nature. Since it is the

vendor's duty to ascertain the nature and particulars

of the property which he offers for sale, a condition

against compensation would probably be construed

strictly against him, if the property should turn out to

be larger or more valuable than stated (iv).

The decisions are not uniform upon the question

whether, in the absence of fraud on the part of the

vendor, a purchaser is entitled to have a part of his

purchase-money returned to him if, after having com-

pleted his purchase, he discovers an important mis-

description of the property, and there was a condition

of sale providing for compensation in case of any

misdescription (x).

{t) Flight V. Booth, I Bing. N. C. 370.
(u) And see Price v. North, 2 Yo. & C. (Ex.) 620 ; Robinson v. Mus-

grove, 2 Moo. & R. 92.

(v) Whiltemore v. Whittemore, L. R. 8 Eq. 603.
(w) Martin v. Cotter, 3 Jo. & L. 496, 512 ; and see a case of Walher

V. Bamett, Dart. V. & P. 647.
{x) Bos V. Helsham, L. R. 2 Ex. 72 ; In re Tamer v. Skelton, 13 Ch.

1). 130; Allen V. Richardson, 13 Ch. D. 524; Brett v. C'loivser, 5 C.

P. D. 376.
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lothCon- The loth condition provides for the payment of the

p
"'°'

, , remainder of the purchase-money on a specified day

purchase- (wliich should be sucli as will allow of a fair interval
loiKj.

^.^^ investigating the title and preparing the convey-

ance) {y), and execution by the vendor, on payment

of the purchase-money, of a proper assurance of the

property. It is the duty of the purchaser, in any

case, and at his own expense, to prepare the convey-

ance, and tender it to the vendor for execution. The

condition, however, goes beyond that, for besides

stipulating that the conveyance shall be left, at a

fixed time beforehand (usually ten days or so), for

perusal by the vendor's solicitors, it proceeds to

throw upon the purchaser many expenses which

would not, otherwise, fall upon him. Such are those

attending the getting in of any outstanding estate

or interest, or procuring the execution of the convey-

ance by any parties other than the vendor. It will

be observed that the vendor is not relieved by this

condition from his ordinary duty of getting in such

estates or procuring such execution ; for it only

provides for the expenses attendant on his so

doing. This condition also, when necessary, restricts

the purchaser's rights to covenants for title, but since

we propose to go into this question when treating of

purchase deeds, we will not, at present, do more than

refer to it.

nth Condi- The I ith condition provides that the rents and pos-

Rents and out-
scssion shall be received and retained, and the out-

goings, goings paid, by the vendor up to the day fixed for

completing the purchase, after which date both the

benefit and the liabilities of the property are to de-

volve upon the purchaser ; the rents and outgoings

being, if necessary, apportioned between the parties.

If leasehold property is sold in lots, considerable

difficulty is often felt as to the apportionment of the

[y) I Dav. Con. 612, note {«)•
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liability to pay the rent, and observe the covenants,

of the original lease ; since the lessor is entitled to

distrain upon any part of the property for the whole

rent due from it. The best plan seems to be (s) to

insert a condition providing for the assignment of

the lease to the purchaser of the largest lot ; the other

purchasers taking under-leases from him of the term,

wanting one day ; and, each of them, covenanting to

indemnify the holder of the original lease against the

acts of all the other sub-lessees.

The effect of the i ith condition, coupled with the

previous one, is to raise implied covenants, by the

vendor and purchaser respectively, that, on a specified

day, the purchase shall be completed, by execution of

the conveyance on the one side, and payment of the

purchase-money on the other (a). But since the

covenants are mutual, it follows that a purchaser

cannot claim possession of the property unless he is

ready to pay the purchase-money, nor can the vendor

claim payment unless he has shown a good title to the

property. At law, the party not ready, on the speci-

fied day, to perform his part of the contract lost all

his rights under the contract. But, if he were subse-

quently ready to carry it out, equity would enforce

specific performance of it, at his suit (&) ; unless there

had been an express condition as to time (c) ; or unless

the nature of the property (d), or the known object of

one of the contracting parties for entering into the

contract (e), made time " of the essence of the con-

tract." And even in those cases specific performance

would be enforced if the Court could gather from the

(2) I Dav. Con. 545 ; Dart. V. & P. 132-

{a) Neath New Gas Co. v. Givyn, W. N. (1873), 200.

{b) Seton v. Slade, 7 Ves. 265, and, with notes, 2 L. C. 513 ; Boehm
V. Wood, I Jac. & W. 419 ; Roberts v. Berry, 3 De G. M. & G. 284.

(c) Hudson V. Temple, 30 L. J. (Oh.) 251.

(d) Hudson v. Temple, 30 L. J. (Ch.) 251; Coslake v. Till, I Russ.

376.
(e) TiUey v. Thomas, L. R 3 Ch. 61.
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wording of the contract that the parties contemplated

the possibility of the purchase being completed on a

day later than that named for the purpose (/). Under
the Judicature Act, 1873 {g), the rules of the courts

of equity as to time being of the essence of the con-

tract obtain in all the courts.

The condition goes on to provide that if " from any

cause whatever" any purchase shall not be completed

on the specified day, the purchaser shall pay a fixed

rate of interest on all money due from him, until

completion ; and shall not be entitled to any com-

pensation for the vendor's delay, or otherwise. In

the absence of such a condition, a purchaser is liable

to pay interest on his purchase-money from the time

only when he has taken, or might safely have taken,

possession of the property Qi). And if there is a

delay in completion, arising from the vendor's fault,

and the purchaser has not taken possession of the

estate, he may elect whether he will pay interest on

liis purchase-money from the day- fixed, charging the

vendor with the rents and profits of the estate, or

whether he will waive his right to the rents and

profits and pay no interest. But if he has taken

possession he must pay interest as from that date,

even though there are no rents or profits {i). In cases

where the above condition is inserted, some little

hesitation appears to have been felt at one time by the

Court of Chancery as to enforcing it where the delay

did not arise from any faiilt of the purchaser. In one

case it was suggested that a purcliaser paying interest

under such circumstances was entitled, notwithstand-

ing the condition, to receive from the vendor com-

pensation for non-performance of the latter's part of

(/) Webb V. Hughes, L. R. 10 Eq. 281 ; Patrick v. Milner, 2 C. P.

D. 342.

(g) 36 & 37 Vict. c. 66, s. 25, sub-s. 7.

(h) Binks V. Rdkehy, 2 Swan, 222 ; Jones v. Mudd, 4 Russ. 1 18.

{<) Ballard v. Shutt, 15 Ch. D. 122.
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the contract {j). But it is now settled that the mere

existence of difticulties in the title, although justifying

the purchaser in refusing to complete until they are

removed, does not exempt him from the condition

respecting payment of interest {k). And he will only

be entitled to the clear rents and profits actually

received, wrthout any claim for compensation. But

he may charge the vendor with an occupation rent,

if the latter remains in actual occupation of the

property (/).

The condition, however, will not be enforced by

the Court where there has been gross misconduct, or

wilful delay on the part of the vendor (w). The pur-

chaser's best plan, in such a case, appears to be to

lodge the purchase-money at a bank, to a separate

account, giving notice of his having done so to the

vendor, and stating at the same time that he will not

'

be bound by the conditions {n). It may be added

that if the vendor remains in possession he is bound

to keep the property in repair (of course at the pur-

chaser's expense), and that the purchaser may set off

against the interest payable by him the amount of

any extra deterioration arising from the vendor's

neglect in this respect (t>).

Before the passing of the Vendor and Purchaser 12th Coudi-
tion.

Title-deeds.
Act, 1874, it was necessary, in any case where the

*^''°'

vendor desired to retain any of the title-deeds relating

to the property sold, to insert a condition that he

should be entitled so to do. The Act, however, as to

all contracts made after the 31st December 1874,

(j ) De Visme v. De Visme, I M. & G. 336, 347.
(k) Palmerston v. Turner, 33 Beav. 524 ; Williams v. Glenton, L. R.

I Ch. 200.

(/) See as to this, Sherwin v. Shak<pear, 5 De G. M. & G. 517.
(m) Esdaile v. Hephenson, i S. & S. 122.

(n) See Winter v. Blades, 2 S. & S. 393.
'

(0) Philipps V. Silvester, L. R. 8 Ch. 173. See also EgmoiU v. Smith,
6 Ch. D. 469.

* Y
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has provided (/?) tliat, suliject to any stipulation to the

contrary, when the vendor retains any part of an

estate to which any documents of title relate he shall

he entitled to retain such documents. Where property

lield under one title is sold in lots, and it is intended,

as soon as all the lots are sold, to hand over the title-

deeds to the largest purchaser in value, a condition to

that effect is still requisite ; and it should go on to

provide that such purchaser shall give to the others, at

their expense, an acknowledgment of their right to

production, and to delivery of copies, of the deeds.

The effect of such an acknowledgment will he con-

sidered in our chapter on purchase deeds.

13t.l1 Condi- The 13th condition is one which occasionally gives

.!?'•''
.• , I'i'^e to disputes between vendors and purchasers, but

Olijections antl •*-

. .

'

Eequi-sitiuns. its proper coustruction is now tolerably well settled.

It provides that each purchaser shall send in his

objections and requisitions, in respect of the title and

of all matters appearing on the abstract, particulars,

or conditions of sale, within a limited time from the

diite of the delivery of his abstract; that, in this re-

spect, time shall be of the essence of the contract ; and

that in default of such requisitions or objections the

purchaser shall be deemed to have accepted the title.

The condition is sometimes so worded as to fix times

ibr the various matters consequent on sending in requi-

sitions, such as that for making further requisitions,

and so on ; but this mathematical accuracy can seldom

be attained in practice, and an attempt at it is very

likely to lead to difficulties.

The abstract delivered must be a " perfect " ab-

stract ; that is, an abstract as perfect as the vendor can

make it at the time ; and if this is done, time will

begin to run against the purchaser from the delivery

(/') 37 & 38 Vict. c. 7S, s. 2.
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of the abstract, although it shows a defective title (q).

For the condition only precludes the purchaser from

making, after the expiration of the time fixed, any

requisitions which he might have made before that

date, and does not prevent him from making further

inquiries arising out of the answers given to his first

set of requisitions (?•). He is not bound by the con-

dition if the abstract shows that the vendor has in fact

no title ; as where (s) trustees profess to sell under a

power of sale which the abstract shows not to have

arisen ; for, in such a case, the abstract of itself points

out that the purchaser is entitled to rescind the con-

tract. Neither is the condition as to time being of

the essence of the contract binding on a purchaser,

if a day is fixed for delivering the abstract, and it is

not delivered on that day. It has been laid down that

in such a case the time for taking the objections, and

the mode in which they are to be considered as waived,

should depend upon the general principles of equity (t).

No precise rule appears to exist as to what would be

considered a proper time, but it is clear that an un-

reasonable length of time in delivering the abstract

may entitle the purchaser to rescind the contract

altogether (u).

The condition goes on to provide that if the pur-

chaser shall insist on any objection or requisition, as

to the title, particulars, or conditions, which the vendor

is unable, or unwilling, to remove, or comply with,

the vendor may, by notice in writing, rescind the con-

tract, notwithstanding any negotiation or litigation

in respect of the requisitions ; and shall thereupon

return the purchaser his deposit, but without any

interest, costs of investigating the title, or other com-

(q) Dart. V. & P. 126.

()•) Ward V. Ghrimes, 9 Jur. N. S. 1097.
(a) Want V. StaUibrasii, L. R. 8 Ex. 175.

(t) Uppertou V. Nkkolson, L. R. 6 Ch. 436, 443.
[u) Vena v. CatUil, W. N. (1572), 183.
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pensation or payment whatever. It will be remem-
bered that the vendor has, by a previous condition,

guarded himself against the contract being annulled

on the ground of mistake or misstatement, and the

present condition will not, therefore, be allowed to

operate in cases which come clearly within the former.

The power of rescinding the contract, when allowed,

extends to requisitions or objections made in respect

of matters arising subsequently to the delivery of the

abstract, and not appearing on the original abstract (v).

But it would seem that the " unwillingness " of the

vendor to comply with requisitions must in any case

be reasonable (lo).

If the i^urchaser has insisted on requisitions which

he knows the vendor cannot comply with, the latter

may at once rescind the contract, without giving him
further time in which to waive his requisitions (x).

But the very wording of the condition shows that the

mere fact of a requisition being made does not allow

the vendor immediately to rescind the contract. Nor
can he, under colour of such a condition, evade com-

pliance with reasonable requisitions, nor rescind against

a purchaser who is willing to waive his objections to

tlie title and take the property without an abatement

in price. And a vendor who has failed to show any

title whatever to the property cannot, by purporting

to rescind under this condition, escape his liability to

recoup to the purchaser the expenses to which tlie

latter has been put in investigating the title (y). The

value of the condition consists in enabling a vendor

who has, in fact, a good title, and who has duly per-

formed his duties under the contract, to rescind upon

a requisition being insisted on, whicli is either frivolous

(v) Gray v. Fouler, L. R. 8 Ex. 249.
iw) Mawson v. Fletcher, L. K. 6 Ch. 91, 94 ; Gray v. Fowler, L. R.

8 Ex. 249, 265, but see S. C. p. 273.

(a;) Duddell v. Simpson, L. R. 2 Ch. 102

(y) Bowman v. Ilyland, 8 Ch. D. 588.
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or untenable, or with which, on the ground of expense,

or other sufficient cause, he cannot reasonably be ex-

pected to comply (2).

The 14th and last condition provides that if any 14th Condi-

purchaser fail to comply with the conditions, his J.^^' ., .

deposit shall be thereupon forfeited, and that the Deposit.

vendor may proceed to resell the property ; the pur-

chaser being liable for all expenses attending the

resale, as well as for any deficiency in the price so

obtained. Even in the absence of such a condition,

the purchaser will forfeit his deposit if he improperly

refuses to complete his contract (a); still more will

this be the case where the condition exists. But the

amount of the deposit would probably be taken into

consideration in estimating the damages which the

vendor had sustained by the purchaser's breach of

contract. The chief advantage of the condition is

that it enables the vendor to re-sell the estate at once,

instead of having to apply to the Court for that pur-

pose, as he would have to do were there no stipulation

upon the subject (b) ;
it also prevents any questions

being raised as to his right to forfeit the deposit.

Attached to the conditions of sale is the memoran- Memorandum

dum referred to in the second condition. The form '^^ ^'''' ^'

of this often provides for the auctioneer signing as

agent for " the vendor " without naming him, but

having regard to the provisions of the Statute of

Frauds (c), it is necessary for the name of the vendor

to appear on the memorandum of sale, unless he is

named in the conditions of sale or in the particulars

annexed to them, or, if not actually named, so de-

(z) Dart. V. & P. i6o ; and see Maicson v. Fletcher, L. R. 6 Ch. 91.
(a) Ex parte Barrell, L. R. 10 Ch. 512.
(b) I Dav. Con. 569.
(c) 29 Car. II. c. 3.
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scribed that there can be no reasonable doubt as to

liis identity (d).

Besides these ordinary conditions of sale, there will,

have to be inserted, in almost every case, special con-

ditions rendered necessary by the nature of the title,

or of the property to be sold. Into these we do not

propose to enter. Their number is, practically, infin-

ite ; and little advice can be given beforehand as to

their preparation, since this varies with each case.

But a careful study of the conditions ordinarily em-

ployed, and of the principles on which they are con-

strued by the Courts, will form a solid foundation on

which to construct these more complicated forms of

drafting.

Snmmons We will couclude this chapter by calling attention

TudT'ZchtZ to a very useful change made by tlie Vendor and
Act, 1874. Purcliaser Act, 1874. Before the passing of the Act,

questions arising out of a contract to sell land could

be judicially decided only by means of an action at

law or a suit in equity. So that, if some doubtful

question of law arose on the title, although both vendor

and purchaser might be anxious that the contract should

be carried out, tliey were often compelled to undergo

the delay and cost of lengthy proceedings in order to

set the matter at rest. The Act has provided a

quicker and cheaper mode of deciding all such ques-

tions by enacting (e) that a vendor or purchaser of

real or leasehold estate in England, or their represen-

tatives respectively, may at any time or times, and

from time to time, apply in a summary way to a judge

of the Court of Chancery in England in chambers, in

respect of any requisitions or objections, or any claim

for compensation, or any other question arising out of

id) See Sale v. Lambert, L. R. i8 Eq. i ; Potter v. Duffield, L. R. i8

Eq. 4. Vommins v. Scott, L. R. 20 Eq. 1 1 ; Catling v. King, 5 Ch.

1). 660.

(e) 37 & 38 Vict. c. 78, s. 9.
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or connected with the contract (not being a question

affecting the existence or validity of the contract), and

the judge shall make such order upon the application

as to him shall appear just, and shall order how and

by whom all or any of the costs of and incident to the

application shall be borne and paid. It follows that,

unless the validity or existence of the contract itself is

disputed, it is unnecessary to have recourse to the

former mode of procedure, particularly as it has been

decided (/) that under such a summons, evidence can

be gone into, both by affidavits and cross examination

ou them, upon any question at issue between the

parties.

(/) In re Burroughs, Lynn d- Sexton, 5 Ch. D. 601,
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OF PURCHASE DEEDS.

"We now come to the consideration of those Purchase

Deeds which form the final step in carrying out con-

tracts for tiie sale of land, and cause them to lose

their character of executory, and to assume that of

executed, contracts. And in doing this, we propose

to notice, in turn, the various clauses of which such

a deed is composed, pointing out, when necessary,

the different ways in which they are framed, accord-

ing as the estate dealt with is freeliold, copyhold, or

leasehold.

Division of a
Purchase
Deed.

An ordinary purchase deed may be conveniently

divided into the following parts:— ist, the Premises,

which include all that part of the deed which comes

before the habendum ; 2nd, the Habendum, which de-

fines the estates to be held in the property dealt with
;

3rd, the Covenants ; and 4th, the Testatum, or wit-

nessing part. If the deed is more complex, it may
contain, in addition to the above, Declarations of any

trusts which may be fastened on the legal estate, fol-

lowed by such Provisos or explanatory statements as

may be necessary. These parts, if inserted, come

immediately after the habendum (a).

The Premises.

Introductory
Part.

The Premises are again subdivided into various

clauses. Of these the first is the Introductory Part,

which consists merely of the words " This Indenture

made on" such and such a date. It does not call

therefore for further remark.

{a) I Dav. Con. 31.
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Next come the Parties to the deed. These should, Parties,

in general, comprise, besides the vendor and pur-

chaser, every person from whom any legal or equitable

estate or interest is transferred to the purchaser ; or

whose consent or concurrence is necessary to make a

perfect conveyance, and also all persons who enter

into any of the covenants contained in the deed. The

most convenient order of their arrangement is to place

first the party or parties from whom the legal estate

in the property is transferred ; next, any persons whose

concurrence is requisite, or who enter into any

covenants ; and last, the party or parties to whom the

legal estate is to be given by the deed. The names

and. descriptions of all the parties should be set out

in full, so as to prevent any difficulty in their sub-

sequent identification, but a deed is not invalidated

by a defect in this respect, so long as the name or

description given to any party is that by which he,

or she, is generally known (b).

After the parties come such Eecitals as may be Recit.-vis.

considered necessary. Eecitals are of two kinds,

namely, narrative recitals, which set out the facts and

instruments necessary to show the title and the re-

lation of the parties to the subject-matter of the

deed (c) ; and introductory recitals, which explain

the motives for the preparation and execution of the

deed. Narrative recitals, when used, should go back Nirrative re-

far enough to show a clear root of title (d), which can

only be done by showing the creation of the estates

and interests of the conveying parties ; but they

should not go beyond this, neither should they, as a

rule, contain anything which is not logically connected

with the particular matter in hand. It has, however,

been pointed out by an eminent writer (e) that, in

(b) Williams v. Bryant, 5 Mee. & W. 447.

(c) I Dav. Con. 44.
(d) Dart V. & P. 520.

(e) Ibid. 519.
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view of the practice, in framing conditions of sale, of

making recitals evidence, they may sometimes be used

as statements of facts tending to validate the title,

even where they do not strictly comply with the above

rule ; and the effect of the Vendor and Purchaser Act,

1874 (/), (which it will be remembered makes all

recitals twenty years old at the date of the contract,

unless proved to be inaccurate, sufficient evidence of

the statements contained in them), will probably be to

increase the practice of introducing them. Under that

Act it has been held that, in the case of a contract

containing no stipulation as to the commencement of

the title, a recital in a conveyance more than twenty

years old, that the then vendor was seised in fee-

simple of the property, is sufficient evidence of that

fact, and precludes the purchaser from requiring any

earlier title to be shown, unless he can prove that the

recital is inaccurate (g).

Introductory Introductory recitals, when used, should come
recita s.

immediately after the narrative recitals, which they

connect with the rest of the deed by showing why,

and how, the state of things previously existing is

about to be altered by the deed. It follows that

introductory recitals are unnecessary when the deed

contains no narrative recitals, nor is their employ-

ment essential in every case where narrative recitals

have been introduced. But whenever there have been

narrative recitals, an introductory recital, stating an

agreement for the sale or purchase of the property at

the price fixed, makes the deed more complete and

scarcely adds to its length. This recital should not

refer to the formal written agreement, or to the condi-

tions of sale (whichever may have been used), except

in cases when it is necessary to do so, as in that of a

sale under an order of Court.

(/) 37 & 38 Vict. c. 78, s. 2.

(g) Bolton v. London School Board, ~ Ch. D. 766.



OF PURCHASE DEEDS. 34/

In the simplest form of purchase deeds no recitals when recitals

of any kind need be introduced {h) ; and opinions
"^^^

would appear to be somewhat divided as to the ex-

tent to which they should be used, even in preparing

more complicated deeds. There can, however, be no

doubt that the tendency of modern conveyancing is

to do away with the amount of unnecessary recitals,

as well as to omit the verbiage, with which deeds of

all kinds were Ibrmerly overloaded. The better rule

appears to be, that recitals are necessary whenever ^

the deed itself does not clearly imply for what pur-

pose any person joining in it is made a party ; or

whenever the covenants into which he enters show

that he has only a Q[ualified interest in the property

sold. From this it would follow that recitals are

requisite in all cases where the property is vested in

different persons, each having a partial estate ; or in

trustees, or others, selling under a power of sale ; and

also, whenever the estate is subject to incumbrances

which are noticed in the deed.

On the assignment of leaseholds it is customary to Recitals

describe them fully in the recitals, by setting out the i-uie, U in

parcels as worded in the original lease ; and then in s^i^ral terms,

the operative part (or that in which the property is

transferred to the purchaser) to describe them merely

by reference to that lease. In other cases, as we
shall see presently, the parcels are described fully in

the operative part. Subject to the exception just

noticed in the case of leaseholds, care should be

taken that the recitals are expressed in general terms
;

since otherwise they may conflict with the operative

part (i). When they do so their tendency is to over-

ride the latter. Thus {j), when the owner of land

situate in Middlesex and comprising a certain manor,

mortgaged to A. some of his property in Middlesex,

{h) See I Dav. Con. 44.
(i) See .Tenner v. Jenner, L. R. i Eq. 361.

(j) Booke V. Kensington, 2 K. & J. 753.
^
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l)ut not the manor, and afterwards, by a deed reciting

that he was seised of the property intended to be

granted " subject to the mortgage " to A., conveyed

to B. all the lands comprised in the mortgage to A.,

and "all other lands, if any, belonging to him situate

in the county of Middlesex
:

" it was held that these

sweeping words were restricted by the previous

recital, and that the manor, consequently, did not

When they pass by the grant to B. It may be added that
estop.

recitals in a deed estop all persons on whose behalf

they are made from disputing their accuracy (k), but

that they cannot bind any other parties to the

deed (/).

Operative The next division of the premises consists of the
^^^^^-

operative part. This commences with a witnessing

clause which refers to the introductory recital of the

agreement (where this recital has been used) and also

Receipt rianse ^^ ^^^^ Consideration which is to be paid. It was
ati.i endorse- formerly usual to have the receipt of the purchase-

money acknowledged parentlietically in this part of

the body of tiie deed, and also to indorse a formal

receipt for it, signed by the vendor, on the back of the

instrument. Either an acknowledgment in the body

of the deed or an indorsed receipt was sufficient, in

equity, to relieve a subsequent purchaser from the

necessity of ascertaining that the consideration had

been, in fact, paid, altliough neitiier of them estopped

the vendor or persons claiming under him from showing,

as against tlie purchaser from liim, that the considera-

tion remained unpaid (m). With reference to deeds

executed after the 31st December 1881, the Con-

veyancing Act, 1 88 I, has enacted (?i) that a receipt

for consideration money in the body of a deed shall

(k) Lainson v. Tremere, I A. & E. 792 ; Botvman v. Taylor, 2 A. &
E. 278, 290.

(/) J/ills T. Laming, 9 Exch. 256 ; Sug. V. & P. 559.
(ill) Lee V. lyancasliire Ry. Co. L. R. 6 Ch. 527.

(«) 44 & 45 "^''ct. c. 4 ! , ss. 54, 55.
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be a suflficient discliarge for the same to the person

paymg the same, without any further receipt for the

same being indorsed on the deed ; and that a receipt

for consideration money, or other consideration, in the

body of a deed or indorsed thereon, shall, in favour of

a subsequent purchaser not having notice that the

money or other consideration thereby acknowledged

to be received was not in fact paid or given, wholly

or in part, be sufficient evidence of the payment or

giving of the whole amount thereof. It follows that

a receipt, either in the body of the deed or indorsed,

renders any other receipt superfluous.

The operative part next has words showing the character ia

character in which each conveying party joins in the ^nvey!^*^^*"'^^

deed. These woi'ds are introduced in consequence of

a change made by the Conveyancing Act, 1881.

Before that Act came into operation it was the practice

for the conveying parties to enter into covenants

relative to their title to the property, these covenants

corresponding in extent to the nature of their interest

in the property. The Act has aimed at shortening

conveyances by providing that the covenants which it

was usual to insert shall be implied in every case implied

where a person is expressed to convey in certain couveylmciD'^

named characters. It has therefore enacted (o) that in ^^^' ^^"^•

a conveyance made after the 31st December 188 1,

there shall be deemed to be included a covenant to

the effect stated in the Act by the person, or each

person, who conveys, so far as regards the subject

matter or share of subject matter expressed to be

conveyed by him, with the person, if one, to whom
the conveyance is made, or with the persons jointly,

if more than one, to whom the conveyance is made as

joint tenants, or with each of the persons, if more than

one, to whom the conveyance is made as tenants in

common.

(o) 44 & 45 Vict. c. 41, s. 7.
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For right to

convey.

For quiet en
joynieut.

These covenants are substantially tlie same in a sale of

freeholds, copyholds, or leaseholds. Where the vendor

is expressed to convey as Beneficial Owner, his covenant

for title is to the effect, first, that notwitlistanding any-

thing done by himself, or by any person through whom
he claims title otherwise tiian by purchase for vahie,

he has a right to convey the j)ruj)erty according to

tiie terms of the deed. Next, he covenants that the

purchaser shall, from thenceforth, ])eaceably enjoy the

premises without any molestation by himself or by

any person conveying by his direction or lawfully or

equitably claiming under him or under any person

through whom he derives title otherwise than by
Free from in- purcluisc for vaUie ; and that the property is free from

any incumbrances, created by himself or by any per-

son claiming through, or in trust, for him or by any

person conveying by his direction, or through whom
he derives title otherwise than by purchase for value.

And the covenant concludes by an undertaking on

the part of the vendor, that he and all persons claim-

ing through him, or under any person conveying by

his direction, or through whom he derives title other-

wise than by purchase for value, will, at the purchaser's

expense, do anything which may be reasonably re-

quired to perfect the assurance of the property to the

j)urchaser.

cuiiiuraiices.

I

For further
assurance.

The Act also says that when a person, as beneficial

owner, directs another to convey, he is to be deemed

to have entered into the covenant above stated, and

that where a husband and wife each convey as bene-

ficial owner, the wife is to be deemed to convey by

direction of the husband, so tliat in addition to her

implied covenant, the husband is to be deemed to

covenant for her as well as on his own behalf.

Fffect of the The Covenant for quiet enjoyment is merely intended

qi'i^et'enjoy-'^ fo sccure the purchaser's title and possession, and only
jiient. guarantees to him that he may use the property in any
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way in which his vendor might have used it. Therefore,

when (p) land had been conveyed in fee-simple to B.,

M'ho had covenanted with his vendor that he would not

carry on, upon the premises, the trade of a seller of

beer ; and B. afterwards demised the land by a lease

which contained no prohibition against carrying on

such a trade : it was held that his lessee had no right

of action against him on account of loss which tlie

lessee had incurred i'rom being restrained, at the suit

of B.'s vendor, from lifting iip the premises as a beer-

shop (q). It will be noticed that the covenant against Wording of

T T , j^ij.j.1 J. J. • e i} the covenant
incumbrances does not say that the estate is^ee from against iucun.-

incumbrances, but merely that there shall not be any Frances,

disturbance by incumbrancers; in which case the

vendor would be boiind to discharge their claims, or

indemnify the purchaser against them.

It is not necessary, as it was formerly, to state that By whom, and

a person covenants on behalf of himself, his heirs, ^Jvenan'tl for

executors, and administrators, the Conveyancing Act
^e^'^/into"'

having provided (r) that a covenant under seal, though

not expressed to bind the heirs, shall operate in law

to bind the heirs and real estate, as well as the exe-

cutors and administrators and personal estate, of the

person making the same ; and also (s) that the benefit

of implied covenants for title shall be annexed and

incident to, and shall go with the estate or interest of

the implied covenantee, and shall be capable of being

enforced by every person in whom that estate or in-

terest is, for the whole or any part thereof, from time to

time vested. Every vendor who is the absolute owner Absolute

of the property which he sells, is bound to covenant as
^^"^'"•

beneficial owner ; as is also a husband on the sale

(p) Dennett v. Athcrton, L. R. 7 Q. B. 316.

(q) See also, as to the etfect of this covenant, Lttck v. Schwcder, L. R.

9 Ch. 463
(r) S. 59.

(s) S. 7, sub-9. 6.
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by him and his wife of the latter's real estate not held

to her separate use.

Trustee. If the veiidor is expressed to convey as a trustee,

or a mortgagee, he enters into no implied covenant

2ij^ except that he himself has not incumbered the pro-

perty. And the result is the same on a sale by persons

expressed to be executors or administrators of a deceased

Cestui que person, or the committee of a lunatic. In the case
*'"'''

of a sale by a trustee, it was the settled practice of

conveyancers, in the absence of any special condition,

to make all the beneficiaries who took a substantial

interest in the proceeds of the sale enter into covenants

for title to the extent of that interest {t); from which

it would follow that they should now enter into an

implied covenant for title, as beneficial owners, to the

same extent. It is, however, doubtful how far this

practice can be enforced ; and it has been decided that

it could not, where the trustee was selling under the

order of the Court (w). On the other hand, it has

been held that where a sale was made by a trustee

under a power which only authorised the sale at the

direction of a tenant for life, the latter must enter

into the usual covenants for title {v). It would seem,

however, that any limited owner who sells under a

statutory power need not enter into covenants for

title extending beyond his own interest (w), and that

owners of land whose estates are altogether taken

compulsorily, as, for instance, by a railway company,

need not enter into any covenants at all. It may be

The Crown, added that the Crown, if selling land, never enters

into covenants for title.

The time for bringing an action on covenants for

title is limited by the 3 & 4 Wm. IV., c. 42, to twenty

(t) Dart. V. & p. 545.

(w) CottreU v. Cottrell, L R. 2 Eq. 330.

{v) Poulett V. Jlood, L. R. 5 Eq. 1 15.

{w) Dart. V. & P. 545.
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years from the date when the cause of such action Limitation of„-,.,,.. , .
,

,

, time for suing
arose. The time for bringing actions on the covenant on these cove-

that a vendor has a good right to convey, and also on '^'^"*^„,

, , , . , , 3 & 4 W ra.

that against incumbrances, when entered into by trus- iv. c. 42.

tees, begins to run from the date of the conveyance

;

but that for bringing actions on any of the other

covenants for title entered into by an ordinary vendor

does not begin to run until some actual breach of the

covenant in question.

On a sale of leaseholds, a vendor who conveys as Covenants on a

beneficial owner also enters into an implied cove- holds,

nant to the effect that the lease which he assigns is

valid and subsisting, and that the rents and covenants

of the lease have been, respectively, paid and observed,

so far as he is concerned, up to the date of the con-

veyance {x). The Conveyancing Act, 1881, has not

implied any covenant on the part of the purchaser.

He therefore, when buying a lease, still covenants in

express terms, as he did before the Act, that he will,

from thenceforth, pay the rent and observe the cove-

nants, and indemnify the vendor against any farther

liability in this respect. The covenant by the pur-

chaser that he will indemnify the vendor against any

further liability in respect of the rent and covenants

of the lease is one which he cannot refuse to give (?/).

On this point it may be remarked that when a vendor

is himself an assignee of a lease, a purchaser from him

is liable to indemnify the original lessee against

breaches of covenant in the lease, committed during

his own tenancy, without reference to the covenants

which such a purchaser may have entered into with

his vendor {z).

The operative part includes also the words of con- Words of Con<
veyance.

(x) 44 & 45 Vict. c. 41, s. 7. sub-s. I. The word "conveyance" in

the Act includes, in general, any kind of assurance.

(//) Staines v. Morris, i Ves. & B. 9.

(2) Mouh V. Garrett, L. R. 7 Ex. loi.

* Z
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veyance which transfer the property : these varying

according to the nature of the estate. It will be

remembered that all hereditaments now lie in grant.

Hence the word " grant," alone, is the best to be used

in an ordinary conveyance of freehold land to a person

who has had no previous interest in it, although other

words will do as well («). "Where the grantee has

already some estate in the land, the words " release
"

or " surrender," as the case may be, are more appro-

priate. If the vendor is acting under a power the

word " appoint " is best, and if he has a mere power

of sale without any legal estate (as in the case of an

executor selling copyholds under a power in a will),

the words " bargain and sell " are commonly employed

(h). A party joining to transfer a beneficial interest

should " confirm " the assurance of the property. But

it will be understood that the various expressions

given above are merely those which are considered

most appropriate ; and that a deed will not, necessarily,

fail of effect from the mere use of an inappropriate

word, provided that the intention of the conveying

parties appears clearly. If the property is copyhold,

it can only be legally transferred by a surrender and

admittance recorded on the court rolls. The purchase

deed, consequently, in this case, takes the form of a

covenant by the vendor that he will make the necessary

surrender, in order to enable the purchaser to obtain

admittance. If the property is leasehold, the vendor
" assigns " it to the purchaser. Care must, of course,

be taken to define the purchaser's estate accurately.

A conveyance in fee-simple of freeholds or copyholds

usually limits it to him, " his heirs, and assigns," but

the words " in fee-simple " would be equally efficacious

(c). Leaseholds, being personal property, are limited

to him, " his executors, administrators, and assigns."

(a) 44 & 45 Vict. c. 41, s. 49,
(b) 1 Dav. Con. 73.

(c) 44 & 45 Vict. c. 41, s. 51.
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The operative part is followed by the description The Parcels,

of the property. This is technically known as the

Parcels, and should, when practicable, be the same

as in former title-deeds, so as to prevent any question

as to the identity of the property conveyed with that

comprised in such deeds. When this is not possible

there should be a reference connecting the parcels

with former descriptions, but without specifying the

deeds in which they are so described. Except in Description by

small purchases, it is preferable that the parcels should
p^i^n.*^"*'^

refer to, and be accompanied by, a map or plan of

the property, drawn on the deed ; but care must, in

that case, be taken to have in the body of the deed,

such a description of the property as will be sufficient

to prevent any difficulties arising should the plan

prove to be inaccurate. For an inaccurate plan, if

not corrected by the wording of the deed, may over-

ride the real intention of the parties. Thus, in a

modern case (d), the parcels described the property

as " bounded by a line drawn from J. V.'s house to a

certain bound stone," and stated that the premises

were " particularly described by the map drawn on

the back " of the deed. It was proved that the posi-

tion of J. V.'s house was wrongly marked on the

map ; but it was held that, since the map formed part

of the deed, and was not contradicted by any other

part of it, the boundary line must be accepted as

drawn on the map (e). The above remarks apply also

to a description of property by reference ,to its pre-

sent or former occupants (/). When the parcels are Schedule.

numerous, they may be conveniently set out in a

schedule to the deed, the schedule and map being

referred to in the words of conveyance.

After the parcels there formerly came what were General
Woids.

(d) Lyle v. Richards, L. R. i H. L. 222.

(c) And seeLli'weUi/iiv. Jerseij, 11 Mee. & W. 183 ; Davis \\ ShepJurd,

L K. I Ch. 410.

(/) lJ</ne V. yutley, 14 C. B. 122 ; Fox v. Clarke, L. K. 9 (.>. E. 565.
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known as the General "Words; tliose, nnnioly, which

purported to convey to the purchaser all rights and

easements (//) appurtenant to the property, or at any

time enjoyed with it, or reputed to form part of it.

These were often contained in a long string of words,

but the whole clause was of little use, and can now

be altogether omitted, the Conveyancing Act, i88l,

containing a section (h) which says that a conveyance

of land shall be deemed to include, and shall operate

to convey witli the land, all the easements enumerated

by the Act, Mdiich are the same as those formerly

designated in conveyances. A reference to these ease-

ments will therefore be unnecessary, excepting when it is

desired that any of them shall not pass by the con-

veyance, the section just referred to applying only if

and as far as a contrary intention is not expressed in

the conveyance, and having effect subject to the

terms of the conveyance and the provisions therein

contained.

Estate Clause. Until the Conveyancing Act, 1881, came into

operation it was usual for the parcels and general

words to be followed by what was known as the

" Estate " Clause, which finished this part of the deed

by a general transfer of all the vendor's estate and

interest in the property. This clause was, as had

been generally pointed out, simply useless (i) ; and its

retention only showed the difficulty of altering any

long-established custom. Indeed so firmly was its

use established, that it is inserted even in one of the

latest forms of statutory conveyances (j), which cer-

tainly does not, otherwise, sin in unnecessary length.

(g) An easement is a privilege which the owner of one neighbouring

tenement has of another, existing in res»iiect of their several tenements,

by which that other is obliged to suffer, or not to do, something on his

own land for the advantage of the possessor of the easement.—Gale on

Easements, I.

(/ii S. 6.

{i) I Dav. Con. 04.

(/) See 36 & 37 Vict. c. 50.
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Now, however, it should be omitted, the Act having

provided (k), that every conveyance made after the

3 1st December i88 i, shall, if and so far as a contrary

intention is not expressed in it, pass all the estate,

title, interest, claim, and demand which the conveying

parties respectively have in, to, or on, the property

conveyed, or expressed or intended so to be, or which

they respectively have power to convey in, to, or on

the same.

This finishes the premises, and we come next to the Habendum.

Habendum, which, commencing with the words " To

have and to hold," is intended to define the estate of

the purchaser : it also refers generally to the premises

which have been" granted by the operative part.

The proper office of the habendum is to limit, ex-

plain, and qualify the words in the premises, provided

it be not contradictory or repugnant to them. It can-

not therefore give a man more than he would take

under the words of conveyance, for that would be to

contradict them ; but it may restrict those words, by

the explanation which it affords of the intention of the

parties. These two rules are well illustrated by a de-

cision of the Court of Queen's Bench. In that case (/)

there was a demise " to H. her heirs and assigns, to

have and to hold to the said H. and her assigns

during the life of G." The habendum, which showed

a clear intention that H. should take an estate pur mitre

vie only, was allowed to restrict the words of convey-

ance which, taken alone, would have conferred on her

an estate in fee-simple ; whilst, on the other hand, it

was not allowed to contradict them by limiting the

estate to the assigns of H. only, so as to prevent the

heirs of H. from taking, on her decease, as special

occupants.

ik) S. 63.

(/) Dot V. Steele, 3 Ga. & D. 622.
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Acknowiedg- 111 the days when express covenants for title were

right to pro- P^'t into piuchase deeds, tlieir place was next after the
ductiou. habendum. And it' any part of the title-deeds were

retained by the vendor, these covenants were followed

by a further covenant by him that he, his heirs, or

assigns would produce the title-deeds in question to

the purchaser, or to any person lawfully claiming

under him, whenever reasonably requested so to do

;

and would, in the meantime, keep the deeds safe, unless

prevented by insuperable accident. In the case of a

trustee the covenant was limited so as to affect him,

or his estate, so long only as he had custody of the

deeds. The Conveyancing Act, i88i,has (m) substi-

tuted for these covenants an acknowledgment by the

vendor of the purchaser's right to production of the

title-deeds and an undertaking for their safe custody.

These have the same effect as the ordinary covenants

for production formerly inserted, with the advantage

of shortening the wording of the deed. If the vendor

is a trustee or mor4:gagee, he merely gives an acknow-

ledgment of the purchaser's right to production. This

liinds him to produce the deeds whilst they are in his

custody, but does not impose upon him any liability

on account of loss or destruction of, or injury to the

deeds, from whatever cause arising. An obligation to

produce deeds can, if necessary, be enforced by means

of an application to the High Court.

Testimoiiiun). Having thus gone through the essential parts of a

purchase deed, it only remains to mention that the

whole is concluded by a Testimonium, which sets

forth that the several parties to the deed have duly

affixed thereto their respective liands and seals; and

to point out that the fact of their having done so

should be attested by at least one witness, whose

attestation is usually to be found indorsed on the deed

along with the receipt clause.

(m) S. 9.
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CHAPTER IV.

OF LEASES.

Having thus considered the instruments which relate

to the sale of land, we come next to those which are

employed when it is to be let. These, as we know,

are called leases, and will form the subject of discus-

sion in this chapter. The simplest form perhaps of a

lease is that of a' dwelling-house and grounds for a

short term of years which is to commence on, or very

shortly after, the execution of the instrument of de-

mise. And since our object is to deal only with the

more ordinary and simple forms of conveyancing, we
will confine our remarks to leases^ of this description.

And, in so doing, we will follow the plan adopted in

the case of purchase deeds, and divide our present sub-

ject into— 1st, Agreements for Leases; and 2nd, Leases,

Agreements for leases, again, may be classified Agreements
for Leases

under two headings ; namely, those instruments which

have been expressly entered into by the parties as

agreements for leases, and those instruments which

operate as agreements by construction of law, although

not expressly entered into as such. Before, however,

considering agreements for leases with reference to

this classification, we have to say a few words on the

statutory requisites relating to all such agreements

generally.

Prior to the passing of the Statute of Frauds (a),

any lease, and also any agreement for a lease, of land,

(a) 29 Car. IL c. 3.
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Statute of might be made by parol. But by this statute it is

enacted (b) that no action shall be brought whereby
to charge any person upon any contract or sale of

lauds, tenements, or hereditaments, or any interest

in, or concerniug them, unless the agreement upon
which such action shall be brought, or some memo-
randum or note thereof, shall be in writing, and signed

by the party to be charged therewith, or some other

person thereunto by him lawfully authorised.

It follows, therefore, that no person is liable on a

mere contract to grant, or take, a lease, unless he has

signed some written document which, either in itself,

or in conjunction with other writings, contains the

Part Perform- Substantial parts of the contract. But if something

more has been done than simply entering into a non-

binding agreement, the contract may come within

the class of cases which are considered as taken out

of the Statute of Frauds by part-performance. Thus,

it has been held that possession taken by a lessee,

and payment of rent by him, when these acts are

distinctly referable to a parol or unsigned agreement,

were sufficient to induce a court of equity to decree

specific performance of the agreement, against either

the lessor (c) or the lessee (d). And this rule ex-

tends also to the representatives of a lessor or of a

lessee. Thus, where there had been a verbal agree-

ment for a lease, and the lessee had entered into

possession of the property, paid rent, and made im-

provements on the property, and afterwards died : it

was held that his representatives were entitled to

have, from the representative of the lessor, a formal

lease, in terms corresponding to those of a draft lease

found amongst the papers of the lessor, who was also

dead (e).

(6) s. 4.

(c) Pain V. Coombs, I De G. & J. 34.
(d) Kine v. Balfe, 2 Ba. & B. 343.
(e) McParlane v. Dickson, 13 Grant, 263. See sAsoNunn v. Fabian,

L. R. I .Ch. 35.
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We now come to agreements for leases, expressly Express agiee-

entered into as such. We shall not, however, dwell j'eases^.

long on this point, since, as a rule, preliminary agree- Not in general

nients are neither usual, nor desirable, in the case of

those ordinary leases with which alone w^e are con-

cerned. Where the lease is to take effect at once,

and is not to contain any but the ordinary covenants,

there can be no object in having a formal preliminary

agreement (which can only be safely prepared by

specifying precisely all the covenants and clauses

which are to be inserted in the lease (/)), this agree-

ment being immediately followed by a formal lease.

Such agreements, consequently, are seldom entered

into, except in cases where the intended lessee has to

fulifil certain conditions before he becomes entitled to

require a lease.

With regard to formal agreements for leases, we will stipulations

only call attention to two stipulations which should be^nsened'*^

be inserted when these instruments are prepared by ^'^^" Hgree-
^ '^ ' ments are pi e-

the conveyancer, premising that the fact of their being pared,

necessary, if there is an agreement, does not conflict

with the statement that an agreement is not usually

desirable. One of these stipulations is, that the lease

is to contain a proviso for the forfeiture of the lessee's

interest on the breach of any of his covenants : the

necessity for this stipulation arising from the fact that

under an agreement that a lease shall contain all

" usual " clauses the forfeiture clause must be limited

to the case of non-payment of rent {g). The agree-

ment should also, whatever may be the length of the

term to be granted, contain a statement that the instru-

ment is intended only as an agreement, and does not

pass any legal interest to the lessee. We will enter

into the reasons for this when speaking of the second

of the headings under which agreements have been

(/) See 5 Dav. Con. 19.

((/) Hodykinson v. Crowe, L. R. 10 Ch. 622.
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classified. It may be added that, unless otherwise pro-

vided, all the expenses attending the preparation of the

agreement, and of the lease, fall upon the lessee (h),

whilst the expense of preparing the copy of the lease

retained by the lessor, and known as the " counter-

part," must be borne by him (i). Hence if some

different plan is contemplated it should be so stated

in the agreement.

Ifsuai and It was remarked just now that an agreement for a

luiu'tT

''"''^'
^Q^s^ could not be drawn safely unless it specified the

covenants to be contained in the lease. But it may
not be out of place to point out here how agreements

will be construed which are either silent on the ques-

tion of covenants or (which comes to the same thing)

merely provide that the lease to be prepared shall

contain the " usual " or " proper " covenants. When-

ever an open agreement of this kind is executed, the

law will imply a further agreement by both parties

to enter into certain covenants which are applicable

to all leases, and no covenants can, generally speaking,

be inserted in a lease made in pursuance of an open

agreement other than those which are implied by the

law as being strictly incidental to the subject-matter

of the contract. It seems to be pretty well settled

that these are—covenants by the lessee (i) to pay

rent, (2) to pay taxes, except such as are expressly

payable by the lessor, (3) to keep and deliver up the

premises in repair, and (4) to allow the lessor to enter

and view the state of repair; and a covenant by the

lessor that the lessee shall quietly enjoy the premises (j).

It follows that, in the absence of precise stipulation,

a lessee is not bound to enter into a covenant not to

assign the lease without licence from the lessor (k),

even though the property is a house in London, and

(h) Grissell v. Robinson, 3 Bing. N. C. 10.

(i) Jennings v. Major, 8 C. & P. 61.

\j) 5 Dav. Con. 49".

(k) Church v. Brown, 15 Ves. 259.
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the agreement provides that the lease shall contain all

usual covenants (/) ; or not to carry on trade on the pre-

mises (m), even where there is a covenant not to keep

a school (n) ; or into a covenant to pay such taxes as

land tax or tithe rent charge. But where there is

some special local or trade custom, under which certain

covenants are always contained in leases, these will

be held, with reference to the particular case, to be

" usual " covenants, and therefore implied by law.

Thus, covenants in restriction of trade appear to be

usual in particular cases (0), so tliat there is still

plenty of room for litigation under an open or informal

agreement.

Other questions sometimes arise on such agreements,

as to the construction to be put upon concise state-

ments of the covenants which are to be inserted in the

lease. As to these, we may mention that it has been

decided that a covenant to pay a " net rent " binds

a lessee to pay every kind of tax (p), as does also a

covenant to pay rent " free from all out-goings (q)."

We have next to consider those instruments which Agreements

amount to agreements for leases by operation of law, o].eratiou of

and in order to explain this point we must go back to
^''^^'

the law as it stood after the passing of the Statute of

Frauds (?), but before the year 1845.

The Statute of Frauds enacted (s) that all leases, statute of

except those not exceeding the term of three years
*^'"*^''^-

whereupon the rent reserved during the term amounted

to two-thirds at least of the full value of the thing

(I) Hampshire v. Wickens, 7 Ch. D. 555.
(m) Propert v. Parker, 3 My. & K. 280.

(h) Van V. Corpe, 3 My. & K. 269.

(0) See Bennett v. Womack, 7 B. & C. 627.

(p) Ibid.

(7) Parish v. Slecman, I De G. F. k J. 326 ; Amfield v. White, Ry.
& Moo. 246.

(r) 29 Car. II. c. 3.

(s) Ss. I, 2.
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dpTiiised, should have the force and effect of leases at

will only, unless they were put in writing and signed

by the parties making or creating the same, or their

agents thereunto lawfully authorised in writing. And
it will be remembered that, by another section {t) of

this Act, all agreements for leases must also be in

writing. Supposing then that a man were found in

possession of land under a written instrument, it might

be a question, upon the wording of the instrument,

whether he held under a lease, or only under an agree-

ment for a lease, or, in other words, whether he had,

or had not, a legal interest in the land. In deciding

these questions, the courts inclined to holding such

instruments to be leases. For the general rule was,

that where there was an instrument by which it

appeared that one party was to give possession and

the other to take it, that was a lease, unless it could

be collected, from the instrument itself, that it was

only an agreement for a lease to be afterwards made {u).

And on this principle, instruments not containing

words of express present demise might be, and often

were, lield to be leases, provided they contained with

sufficient certainty all the terms of the lease {v) ;
still

more if they were followed by some act, such as pos-

session of the premises by the lessee, which showed

an intention to pass an immediate interest {iv).

It being, evidently, undesirable that doubts should

be possible as to whether a written document passed

a legal interest or not, two Acts were passed in the

present reign, each of which sought to put such

7 & 8 Vict. c. questions beyond doubt. Of these the 7 & 8 Vict.,

7''-
c. y6, enacted (x) that no lease in writing should be

valid, as a lease, unless made by deed, but that every

[t) S. 4-

(«) Morgan v. BUsdl, 3 Taunt, 65, 72.

(v) Dunk V. Hunter, 5 B. & Aid. 322 ; Clayton v. Burtenshaw, 7 Dow.

& Ry. 800.

{w) Doe V. Ries, 8 Bing. 178,

(X) S. 4.
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agreement in writing to let land should take effect as

an acreenient to execute a lease. This Act took no

notice of the exception in favour of short leases made

by the Statute of Frauds (y), and was repealed in the Real Property

next year by the Real Property Amendment Act (z), Act.

which enacts (a) that a lease required by law to be in

writing, made after the ist day of October 1845, shall

be void at law unless made by deed. This Act, it will

be observed, does not touch leases exempted from the

operation of the Statute of Frauds. Hence, since

the 1st of October 1845, there can be no doubt, when

the term does not come within the exception of the

Statute of Frauds, that an instrument which is in

writing only, and not by deed, cannot operate as a

lease. But althougli it cannot be a lease, it may be New rule of

,,1,1 , p 1 1 • construction.
held to be an agreement lor a lease, and, reversing

the former rule of construction, probably will be so

held in all cases where its wording makes it possible

for the Court to do so. Thus in a case in Equity (b),

there was an instrument relating to a term of more

than three years, made after the ist of October 1845,

and not under seal, which although it would formerly

have been construed as a lease, was so worded as to

admit of its being considered an agreement. The

lessee entered into possession under it, but disputes

arising between him and the lessor, the latter brought

an action of ejectment against him, and he thereupon

filed a bill in Chancery to restrain the action, and to

compel the grant of a proper lease. It was argued

on behalf of the lessor (c) that the instrument, being

void as a lease, was void altogether, but the Court

held that it was admissible as an agreement for a

lease : pointing out that the statute only made it " void

at law as a lease," and not " void to all intents and

(y) 29 Car. II. c. 3.

(z) 8 & 9 Vict. c. 106.

(a) S. 3.

(b) Parker v. TasvHl, 2 De G. & J. 559. 570.

(c) Relying on Stratton v. Pettit, 16 C. B. 420, now overruled.
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purposes." This decision was soon followed by one at

law (d), in which it was held that an action for breach

of contract to take a lease might be founded on such

an instrument, for it was said that the words of the

statute meant no more than that the instrument, not

being under seal, should pass no legal interest (e).

From these cases it will be seen that the courts in-

cline, now, to consider as agreements for leases writ-

ings which, from their ambiguous wording, would

formerly have been treated as leases ; and the fact

that the parties have executed an instrument which,

as they may be presumed to know, cannot take effect

as a lease, will be looked upon as an additional reason

for holding it to be an agreement only. It is in order

to assist the courts in arriving at such a conclusion

that it is still desirable to state in an agreement for a

lease that it is not intended to pass any legal interest.

Moreover, the 8 & 9 Vict., c. 106, still leaves open

questions upon instruments dealing with terms which

need not be granted by writing, and upon those under

seal ; consequently, the precaution above mentioned

should be specially observed when these instruments

are intended to be agreements only.

Intended lease Not Only may an instrument, void as a lease for a

IperateTo"""^ term ovcr three years, be treated as an agreement for

create a yearly a leasc, but it may, in some cases, operate to create
tenancy. . ,

a tenancy from year to year. J^or the enect 01 tlie

statutes which we have been considering is to give to

such a lease the effect of a lease at will ; and since,

ordinarily speaking, payment of rent converts a ten-

ancy at will into a tenancy from year to year, such a

lease may, if rent is paid under it, operate to create a

tenancy from year to year (/), in which case all the

{(i) Bond V. RosHnrj, i B. & S. 371, 374.

(e) And see Tidey v. Mollett, 33 L. J. (C. P.) 235 ; Martin v. Smith,

L. R. 9 Ex. 50.

(/) Doe V. Bell, 5 T. R 471, and, with notes, 2 Smith, L. C. lOO ;

VlaytoH V. BUikey, 8 T. R. 3, and, with notes, 2 Smith, L. C. 106.
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covenants and conditions of the lease will apply to the

yearly tenancy {g).

In treating of the second part of our subject, namely, Leases.

Leases, we will first remind the reader that, under the

Statute of Frauds Qi), a lease (unlike an agreement

for a lease) cannot be made by an agent unless the

latter be authorised in writing, and that whenever the

lease is made by deed the agent must be authorised by

deed {i). We will next, following our former system

in the case of purchase deeds, go through the clauses

of a simple lease in its ordinary form.

The component parts of such an instrument are— Ordinary form

1st, The Premises;- 2nd, The Habendum; 3rd, The '^^ ''' ''=*'^-

Eeddendum
;

4th, The Covenants; and 5th, The Tes-

timonium.

The Premises begin with the Introductory part which The Premises.

is in the usual form, and this is followed by the names

of the Parties, who should be fully described, as in Parties,

purchase deeds. It was formerly a matter of great

importance that every person intended to take an

immediate estate or benefit in a lease should be made
a party to it, since otherwise he could not sue on the

covenants contained in the lease. This, however, is

now remedied by the Eeal Property Amendment Real Property

Act {j), which enacts {k) that under an indenture Amend.neut

executed after the ist of October 1845, an imujediate

estate or interest in any tenement or hereditament,

and the benefit of a condition, or covenant, respecting

any tenement or hereditament, may be taken, although

the taker thereof be not named a party to the said

indenture. Ordinary convenience, however, still makes

(g) Richardson v. Gifford, i A. & E. 52 ; Beale v. Sandtr.-^, 3 Biiig

N. C. 850.
(A.) 29 Car. II. c. 3, s. i.

(i) Berkeley v. Hardy, 5 B. & C. 355.
(j) 8 & 9 Vict. c. 106.

[k) S. 5.
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l\t'c-iti»ls are.

geiieriilly. uu-
neceasiiry.

Words of

demise.

Parcels.

desirable the insertion of the names of all such persons

as parties to the lease.

A simple form of lease does not require any Recitals.

Sometimes when the lease is made under a power the

power is recited, but this does not appear to be usual (/)

although recommended by some conveyancers (m). If

the power is recited, care should be taken to set it out

literally, and whether it is recited or not, the operative.

])art must correspond with the wording of the power.;

If there are no recitals, the parties are immediately

followed by the Operative Part, which begins by set-

ting out the consideration for the lease. The con-

sideration consists usually in the rent to be paid, and

the covenants to be observed, by the lessee. But it

may be raised by any benefit conferred on the lessor

by the lessee, or by any one on his behalf ; and it often

consists, besides the rent and covenants, in the pay-

ment of a premium, or the execution of repairs or

improvements on the property demised. Next come

the words of demise by which the term is created.

The word " demise " is the best for expressing the

fact that the lessor leases the property, and is the only

word which need be employed for that purpose. But

any words showing a clear intention to lease will have

the same effect. The demise is to the lessee, his

executors, administrators, and assigns ; for, as we

know, a term of years is personal, and not real,, pro-

perty.

Xext come the Parcels. The general rules to be

observed in framing parcels were referred to in our last

chapter, and need not therefore be repeated, further

than to remind the student of the importance of this

clause being accurate, and not containing more, either

(l) 5 Dav. Con. 126".

(m) 2 Piatt on Leases, 17.
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expressly or by implication, than is intended to pass,

whether as part of the property itself or as subsidiary

to its enjoyment. These precautions will be especially

necessary in drawing leases of property which has

never been demised before.

Thus, in a modern case (n), the demised property was

described as " bounded on the east and north by

newly-made streets." The piece of ground by which

it was bounded on the east was, at the time of the

demise, and remained for some years afterwards, a

piece of rough waste ground, but it was held that its

description in the lease, and on a plan attached, as a

" street," gave the lessee a right of way over it to the

demised premises, and so debarred the lessor from

letting it to a third person as building ground (o).

Moreover, since leases sometimes contaiu penalties for

altering the nature of the property demised, care should

be taken that no mistake is made in this respect, since

the description given in the lease is presumed to be

correct unless proved to be otherwise (p).

After the parcels come any exceptions or reserva-

tions which may be agreed upon. These vary with the

circumstances of each particular case, but it may be

pointed out that the two words have entirely distinct

meanings, although they are sometimes used indiscrim-

inately. For the word " exception " is properly applied

to some already existing part of the property which, by

force of the exception, does not pass by the demise, and

the absolute ownership in which remains, therefore,

with the lessor ; whilst the word " reservation " should

be used to express some new right or easement over

the property, created by the reservation, but taking

effect by way of re-grant by the lessee to the lessor,

(n) Espley t. Wilkes, L. R. 7 Ex. 298.
(o) And see Rohevls v. Karr, 1 Taunt. 495.
(p) Birch V. Utephenson, 3 Taunt. 469.

* 2 A
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who can therefore only use it for the express purpose

for which it was reserved {q).

The Haben- The Estate Clause was never inserted in leases : so

we are now at the end of the premises, and come next

to the Habendum. The Habendum states the term

during which the lessee, his executors, administrators,

and assigns are to hold the property, and the day on

which the term is to begin. This day should be named
precisely, not, for instance, as the ist day of March
" next," or as " Lady Day " in such a year. For this

wording may give rise to difficulties if there is any

mistake in the date of the lease, or delay in its execu-

tion, or if any question can arise as to whether old or

new style was referred to. If no day is named in a

lease for the commencement of the term it will begin

on the date of the lease ; but it may be mentioned that

an agreement which does not specify the day on which

the term is to begin is void altogether (r).

The Kedden- Then follows the Eeddeudum, which takes up the

story at the point where it was left by the habendum,

and states the rent which the lessee is (to use the

common form) to " yield and pay," and the days on

which it is to be paid. Quarterly payments are the

most usual, and the reddendum should fix them with

reference to precisely named days of certain months

;

the day on which the first payment is to be made

being also expressly stated. If the property is let at

a yearly rent, without specifying any ^particula^ mode

of payment, the lessor is only entitled to rent at the

end of each year (s). It is a good plan to make the

last payment payable in advance, before the expiration

of the term, so as to give the lessor the opportunity

of exercising his power of distress in case this pay-

[q) See Hamilton v. Graham, L. R. 2 H. L. (Sc.) i66, i68 ; M^kk-

hani V. Hawker, 7 Mee. & W. 63 ; Proud v. Bates, 34 L. J. (Ch. ) 406.

(/•) Marshall v. Berrid(je, 19 Ch. D. 233.

(s) Coomber v. Howard, l C. B. 440.
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ment should not be made. The reddendum should not

state to whom the rent is to be paid, for if rent is

reserved generally the law will always carry it to the

owner of the reversion, whoever he may be, after the

lessor's death (t) ; whilst an incomplete or mistaken

reservation may give rise to difficulties ; although it

will as a rule be regarded as a mere slip of the pen by

the courts, who will, notwithstanding such a reserva-

tion, hold the rent to be incident to the reversion (lo).

The lease should contain also a stipulation, in the

event of the term being put an end to by the lessor's

re-entry, for payment by the lessee of a proportion-

ate part of the rent for the fraction of the current

quarter up to the day of such re-entry. Without this

stipulation the les-sor, if he re-enters for a breach of

covenant before the next day of payment, loses the

current instalment of rent, whilst, on the other hand,

he cannot enter after a receipt of rent, for the receipt

will have been a waiver of his right of re-entry (v).

With reference to the iirst point, it has been decided

that the Apportionment Act, 4 & 5 Wm. IV., c. 22,

does not confer any right to an apportionment of rent

upon a lessor who puts an end to a lease by his own
act ; the statute only applying to cases of apportion-

ment between the individual who was entitled to it

when it began to accrue, and another who has come

in as a remainder-man or reversioner, or otherwise (w).

And the Apportionment Act, 33 & 34 Vict., c. 35, does

not seem to have made any change in this respect.

We next come to the Covenants, beginning with The Cove-

those entered into by the lessee with the lessor.
naiits.

These covenants are (i) to pay rent; (2) to pay Lessee's coven-

taxes
; (3) to repair; (4) to permit the lessor to enter

'^"^^'

(() 2 Piatt on Leases, i8.

(11) Sacheveral v. Frogat, 2 Lev. 13.

{v) 5 Dav. Con. 32.

\w) Oldershaw v. Holt, 12 A. & E. 590, 596.
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and inspect the state of repair; (5) to repair upon

notice being given of want of repair
; (6) to insure

;

(7) not to use the premises otherwise than as a private

dwelling-house, without licence
; (8) not to assign

the premises, without licence ; and (9) to deliver up

the premises in good repair at the end of the term.

Covenant to

pay rent.
A covenant to pay a fair rent is implied on every

demise, and the reservation of rent in the reddendum

raises an implied covenant to pay the particular rent

reserved, but an additional express covenant to pay

the rent, on the days and in the manner previously

mentioned in the lease, is always inserted in order to

enable the lessor to maintain an action of covenant

for non-payment. The rent is sometimes covenanted

to be paid without any deduction except income tax,

but these last words are entirely superfluous, as the

legislature has already made absolutely void any con-

tract for payment of rent without such deduction (x).

Covenant to

pay taxes.

The object of the covenant for payment of taxes is

to throw upon the lessee certain burdens which would,

in the absence of agreement, have to be borne by the

lessor. These are the payment of land tax, sewers'

rates, and tithe rent charge, and also of all assessments

made in respect of permanent improvements done by

order of a local authority, and which assessments are

primarily payable, under the various Acts authorising

the improvements, by the owners of the adjoining

premises. The ordinary wording of this covenant is,

that the lessee shall pay all future as well as existing

taxes, rates, assessments, and outgoings, payable

either by landlord or tenant in respect of the pre-

mises. The proper wording of the covenant is a

matter of importance, since it will be construed strictly

against the lessor. It should include future taxes,

&c., because, although a general covenant to pay taxes

(x) 5 & 6 Vict. c. 35, s. 73.
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will probably include all future taxes of the same kind

as those covenanted to be paid, it will not embrace

any of a different nature. It is also necessary to

specify " assessments and outgoings," for although

a covenant to pay taxes generally will include all

parliamentary taxes {y), it will not embrace any other

impositions, although they may be ordinarily spoken

of as taxes, such for instance as a sewer's rate (z),

and for these the word " assessments " is required.

The covenant must also extend to "outgoings," for

it has been held (ct) that a covenant to pay " all taxes

and assessments whatsoever," does not include tithe

rent charge. And it should refer to taxes, &c., pay-

able by "the landlord," as otherwise the lessee will

not be bound to contribute to such expenses as the

cost of paving a new street (h). The form above

mentioned will probably include every kind of tax or

charge imposed on the lessor or lessee in respect of

the premises including those made on account of per-

manent improvements by order of a local authority (c).

But it will not preclude the lessee from recovering

from the lessor money paid by the lessee to a local

authority, when an Act of Parliament has imposed a

duty in respect of the premises on the lessor personally,

with power to the local authority, if the lessor neglect

his duty, to perform it for him, and, " by way of

additional remedy," to recover the sums thus expended

from the lessee (d). But it would seem that this

difficulty can be got over by including in the covenant
" burdens, duties, and services," as well as taxes, rates,

assessments, and outgoings (e).

{y) Brewster v. Kidgill, 12 Mod. 167 ; Avificld v. Moore, Ry. & Moo.
246.

(2) Palmer v. Earitli, 14 Mee. & W. 428.
(a) Jeffrey v. Neale, L. R. 6 C. P. 240.

(b) Allum V. Dickenson, 9 Q. B. D. 632.
(c) Thompson v. Lapworth, L. R.. 3 C. P. 149 ; Crosse v. Eaw, L. R.

9 Ex. 209.

id) Tidswell v. Whitworth, L. R. 2 C. P. 326.

(e) See Payne v. Burridge, 12 Mee. & W. 727 ; Siveet v. Scager, 2 C.

:b. (n. s.) 119.

373
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Covenant to The next covenant is, that the lessee will, during
repair.

^j^^ term, and without being required so to do, repair,

maintain, and keep, the premises in good and sub-

stantial repair ; and this is followed up by specifying

such particular kinds of repair as are applicable to the

property demised.

Effect of tiie A Covenant to repair does not mean that an old
CMveuaut.

building is to be restored in a renewed form at the

end of the term, thus making it of greater value than

at the commencement of the term. It only binds the

lessee to take care, by keeping the premises as nearly

as possible in the same condition as when they were

demised, that they do not suffer more than the opera-

tion of time and nature would effect (/). But a

covenant to keep the premises in repair, binds the

lessee, if they are out of repair, to put them in repair,

and he cannot therefore leave them in bad repair be-

cause they were in that state when he took them (//).

This covenant moreover binds the lessee to rebuild

the premises if they are burnt down (h), nor is this

liability affected by the fact of the lessor's having

insured them, and having received the insurance

money (i).

Covenant to The general covenant to repair without notice is

lessw-' to enter followed by another, by which the lessee undertakes
and view the

^q permit the lessor, at all reasonable times, to enter
state or repjair. '^ ' '

upon the premises in order to view their condition
;

a thing which the lessor could not do wi^thout a stipu-

Covenantto latiou to that effect (/). It is also provided that the
repair on , .

.'
. . . n ^^ t f ^

notice. iessor may give notice m writing or ail detects and

wants of repair on the premises, and the lessee

(/) Gulleridge v. Munyard, 7 C. & P. 129 ; Stanley v. Towgood, 3
Scott, 313.

(g) Payve v. Hayne, 16 Mee. & W. 541 ; Easton v. Pratt, 33 L. J.

(Ex.) 233, 235.

(h) Bullock V. Dommit, 6 T. R. 650 ; Digby v. Atkinson, 4 Camp. 275.
(?) Leeds v. Cheetham, i Sim. 146.

[j ) Barker v. Barker, 3 C. & P. 557.
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covenants that he will, within a specified time (gene-

rally three months), make good all defects of which

notice has been given. The object of this covenant

is to prevent any question arising under the general

covenant to repair, as to what repairs are necessary,

or whether the lessee is using due expedition in

repairing, by enabling the lessor to specify ihe repairs

which he requires to be done, and by fixing a time

within which they are to be finished. Care should

be taken that the covenant to repair after notice does

not restrict the general covenant to repair without

notice, and it should therefore be contained in a

separate sentence, since those covenants only are held

to be distinct which severally make a distinct sen-

tence. Thus (k), where there was a covenant that the

lessee should repair at all times when, where, and as

often as occasion should require, and at furthest

within three months after notice of want of repair

:

it was held that this sentence comprised but one

covenant, and that the lessee was not liable for a

breach of it, unless he had received notice o'f want of

repair. The form given above obviates any risk of

that kind (I).

This covenant is followed by one to the effect that Covenant to

the lessee will insure the premises in the joint names
"^^"''®-

of the lessor and of the lessee ; that he will, if re-

quired, produce the insurance policy and the various

receipts for premiums, and will, in case of fire, lay out

the insurance moneys in rebuilding the premises. By
this means the lessor obtains a security that the pre-

mises will be rebuilt which is additional to, and pre-

sumably more effectual than, that which he has under

the lessee's covenant to repair ; and its insertion is

therefore a matter of common form.

(fc) Horse/all v. Testar, 7 Taunt. 385.

U) See Doe v. Meux, 4 B. & C. 606 ; Baylis v. Le Gros, 4 C. B.

(N. S.) 537.
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Anil not to
assign or un
derlet.

Covenant not Where the premises, or part of them, consist of a

miserforthe*' clwelling-house, it is usual to insert a covenant that

t "ade"^^
^^ *"^ ^^^® lessee will not use the house for purposes of trade

or business, or otherwise than as a private dwelling-

house, without the licence of the lessor, his heirs or

assigns
; and also that he will not, without such

licence, assign, or underlet, the whole or any part of

the premises. The general restriction against carry-

ing on trade appears to be preferable to a form saying

that particular kinds of business are not to be carried

on without licence, or one restraining " offensive

"

trades only. For such clauses often give rise to dis-

putes (m), whereas the general prohibition allows the

lessor to exercise his judgment upon each application

made to him, and in that case his rights under the

covenant will not be limited by any consideration as

to the nature of the trade or business proposed to

be carried on (n). It may be added that the word
" business " includes keeping a school (o).

As to under
letting.

The covenant against assignment should, if in-

tended to prohibit under-letting, be expressly worded

to that effect, for a covenant merely not to assign or

put away the lease or the premises, does not prevent

the lessee from making an underlease of part of the

term (2)) ; although an underlease of the wl)ole term

amounts to an assignment (q). A covenant not to

assign is not broken by the deposit of a lease by way
of security for money lent, since this is not a parting

with the legal interest (r), nor by giving a warrant of

attorney to confess judgment in an action, although

the result may be that the lease is taken in execution

fm) See as to this Doe v. Bird, 2 A. & E. 161 ; Jones v. Tkorne, i B.
& C. 715; Gutteridye v. Munyard, 7 C. & P. 1 29 ; Harrison v. Good,
L. R. 1 1 Eq. 338.

(n) Macher v. Foundling Hospital, i Ves. & B. i86.

(o) Doe V. Keeling, i Mau. & Sel. 95, 100.

(p) Crusoe V. Bugby, 3 Wil. 234 ; Kinnersley v. Orpe, I Dou^. 56.

{q) Beardman v. Wilson, L. R. 4 C. P. 57.

(r) Doe V. Hogg, 4 Dow. & Ry. 226 ; Ex parte Cocks, 2 Deac. 14.
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and sold (s), for the covenant does not apply to an in-

voluntary alienation by operation of law (t). But it is

broken by an assignment by one joint-tenant to another,

since, although it relates to the estate of all the joint-

tenants, it necessarily involves the interest of each (w).

The lessee's covenants terminate by a general under- Covenant to

taking on his part that he will, at the end of the good replir.^

term, deliver up the premises in good repair, and in

such a condition as shall be consistent with the due

performance of his covenants.

These covenants are followed by a very important Proviso for Re-

clause, which is known as the Proviso for Ee-entry. ^^ '^'

This is to the effect that whenever any part of the rent

shall have been in arrear for (generally) three weeks,

whether the same shall have been legally demanded or

not, or whenever the lessee shall commit a breach of

any of his covenants, the lessor may re-enter upon the

premises, and that thereupon the term granted shall

absolutely determine.

The proviso should particularly state that the re-

entry may be made whether the rent has been legally

demanded or not, for this wording enables the lessor

to re-enter for non-payment of rent without any de-

mand for rent (v), and it also avoids the common law

niceties which were formerly requisite in making a re-

entry for non-payment, and which still apply (w), in

the absence of such a stipulation, unless there is a

half-year's rent due, and no sufficient distress can be

found upon the premises (x).

(s) Doe V. Carter, 8 T. R. 57.

(t) Croft V. Lumley, 6 H. L. C. 672.

(?/) Varley v. Coppard, L. R. 7 C. P. 505, 507.
(f) Doe V. Masters, 2 B. & C. 490.
{w) 2 Piatt on Leases, 341.
[x) See 4 Geo. II. c. 28, s. 2 ; 15 & 16 Vict. c. 76, s. 2IO ; and Doe

V. Alexander, 2 Mau. & Sel. 525 ; Doe v. Wilson, 5 B. & Aid. 363 ; Phi-

lipjps V. Bridge, L. R. 9 C. P. 48, 49 note (2).



378 OF CONVEYANCING.

The grounds on which a lessor will be held to have

lost his right to enforce a forfeiture and also the

restrictions imposed on the exercise of his right by

the Conveyancing Act, 1881 (//), have been ah-eady

discussed in our chapter on estates for years. We will,

therefore, only add here, with reference to another

clause in the lease, that a notice requiring a lessee to

repair M'ithin a certain (named) time, prevents the

lessor from re-entering until after the expiration of

that time (z) ; although the case is otherwise when the

notice requires him to repair " forthwith " (a).

Lessor's
covenant
for quiet en-

joyment.

The proviso for re-entry is followed by a covenant

on the part of the lessor, that the lessee and his repre-

sentatives shall, provided that they pay the rent and

observe the covenants mentioned in the lease, peaceably

enjoy the premises without any interruption by the

lessor, his heirs, or assigns, or any person lawfully

claiming through him or them. It will be noticed

that this is not an absolute covenant for quiet enjoy-

ment, and it should always be inserted in the lessor's

interest ; for, in the absence of any covenant, the

lessor will be presumed to have given an absolute

covenant for quiet enjoyment (b), and will thus be

liable for the acts of persons claiming adversely to him

(c), whereas the qualified covenant saves him from

any risk of this kind (d). It is to be observed that

the covenant for quiet enjoyment, whether in a purchase

deed or in a lease, does not enlarge or increase the

rights granted by the previous part of the deed. Its

only effect is that an additional remedy, namely, an

action for damages, is given if the lessee cannot get.

(y) 44 & 45 Vict. c. 41, s. 14.

(z) Doe V. Meiix, 4 B. & C. 606.

(a) Roe V. Paine, 2 Camp. 520.

(6) Nokcs' Case, 4 Rep. 80^.

(c) Bandy V. Cartwriyht, 22 L. J. (Ex.) 285 ; Hall v. City of London
Brewery Co. 31 L. J. (Q. B.) 257.

[d) Line v. Stephenson, 4 Bing. N. C. 678 ; Stanley v. Hayes, 3
Q. B. 105.
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or is deprived of, anything which has been previously

professed to be granted or demised (c).

The deed concludes with the ordinary Testimonium, The Testi-

which should, if there is no counterpart, be signed by

both the lessor and the lessee ; but it is more usual to

have a counterpart, in which case the lease is signed

by the lessor, and the counterpart by the lessee. Both

instruments should be properly attested, and the lease,

if made of land belonging to a married woman, but

not settled to her separate use, must be duly acknow-

ledged by her. If there is any inconsistency between

the lease and the counterpart, the former must, in

general, prevail ; but if there is a manifest error in the

lease, the counterpart may be made use of in order to

correct it (/).

We may conclude these remarks by calling atten- statutory pro-

tion to an Act of Parliament, passed with the object leases.

oi' shortening the ordinary form of leases, but remark-

able chiefly on account of its utter failure to carry out

that object. This Act is the 8 & 9 Vict., c. 124, 8 &9 Vict. c.

entitled "An Act to Facilitate the Granting of Certain
^^'^'

Leases." It contains in the schedule two parallel

columns, in one of which are the ordinary clauses of

a lease as drawn by conveyancers, whilst in the other

are as many marginal notes, each relating to a separate

clause. The Act gives to each marginal note the

effect of its corresponding clause, but these notes are

too concise to give sufficient information to an ordi-

nary person looking at a lease so drawn, in order to

ascertain his rights or obligations under it (g), and the

Act appears to be very seldom made use of.

(e) Leech v. Schweder, L. R. 9 Ch. 463, 474.
(/) Biirchell v. Clarke, 2 C. P. D. 8^.

Q) See also Dart. V. & P. 505.
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Freeholds.

CHAPTEE V.

OF MORTGAGE DEEDS.

We come next to the consideration of the ordinary

form of a mortgage deed of land. This, as we have

noticed already, consists essentially of a conveyance

of the mortgaged property to the mortgagee, with a

jtroviso for its reconveyance when the debt secured

by it is paid off. It contains, in addition, various

other clauses which are necessary to give complete-

Form of mort- ness to the transaction. Where the subject of the

mortgage is a freehold estate in land, the conveyance,

ordinarily, takes the form of an absolute grant of it,

subject to the proviso for redemption. On a mortgage

Leaseholds. of leaseholds, it is open to the mortgagee to take either

an assignment of the whole term for which the pro-

perty is held by tlie mortgagor or else a lease for a

period a day short of the whole term. A question

as to which plan is the better can only be answered

by reference to the circumstances of each case. Gene-

rally speaking, if the covenants in the lease are not

onerous, the mortgagee had better take an assignment

of the whole term, as he thus gets the whole legal

interest in it vested in himself (which is an advantage

if he has to sell the property), and also obviates any

risk of the lease being forfeited by the mortgagor's

dealings with the reversion. On the other hand, the

mortgagee, if he takes an assignment of the whole term,

and even though he never enters into possession of

the property, becomes liable to the lessor on all the

covenants contained in the lease ; since he who takes

an estate, must, without reference to his object in
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taking it, bear all burdens incident thereto (a). And
since the mortgagee escapes this liability by taking a

sub-lease only (b), this latter plan is preferable where the

rent of the mortgaged premises is more than nominal,

or where the covenants are stringent or burdensome.

The last day of the term is in such case held by the

mortgagor in trust for the mortgagee, but subject to the

same equity of redemption as the rest of the term.

Since copyholds do not pass by deed, a mortgage Copyholds,

of them takes, in the first place, the form of a cove-

nant by the mortgagor that he will, immediately after

the execution of the mortgage deed, surrender them

to the lord of the manor to the use of the mortgagee.

This is followed by the formal surrender, which is

duly entered on the manor rolls, but expressed to be

subject to a condition that on payment by the mort-

gagor, on a specified date, of all sums secured by his

covenants in the mortgage deed (and to which we will

refer presently) the surrender shall be void and of no

effect (c). The mortgagee has not a legal title to the

copyholds unless they are thus surrendered to him

;

and cannot, therefore, safely part with his money
until the surrender is made, since, up to that time,

he is liable to be postponed to any subsequent pur-

chaser for value who has obtained a surrender without

notice of the earlier mortgage (d). Tins conditional

surrender, as it is called, leaves the mortgagor tenant

of the manor (e), but prevents him from dealing with

the property to the prejudice of the mortgagee, whilst

it has, at the same time, the advantage of freeing the

mortgagee from any liability to the lord of the manor,

who, having the tenancy " full " already, has no

further claims in respect of it. The mortgagee must,

(a) Williams v. Bosanquet, i BroJ. & B. 238 ; overruling Eaton v.

Jaques, 2 Doug. 455.
(b) Halford v. Hatch, i Doug. 183.

(c) 2 Dav. Con. 408.

(d) Oxwith V. Plmnme.r, 2 Ver. 636.
(c) Doe V. Wroot, 5 East, 132,
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The mortgage
deed.

Introductory
Part.

Recitals.

however, be admitted a tenant of the manor if he

wishes to realise his security by a sale of the pro-

perty (/). We may add here that if the mortgage is

paid off, an entry of its satisfaction, made on the

manor rolls, is sufficient to restore the mortgagor to

his original position {(j).

Having premised thus much, we will, pursuing our

system in other cases, go through the various clauses

of an ordinary mortgage deed of freeholds in fee-

simple, adverting-, when necessary, to the ditl'erences

between such clauses and those of a mortgage deed

which deals with leaseholds, or with copyholds.

The introductory part of the deed conforms to

the rules which govern the corresponding portion of

a purchase deed, as do also the recitals (A), except

that the last introductory recital, when inserted, con-

sists of a statement of the agreement for a loan,

subject to its repayment being secured in the manner

to be described in the deed.

First Wituess-
\n'' Part.

Next comes the first Witnessing Part. This con-

sists more generally, though by no means universally,

of a covenant by the mortgagor which, referring to,

and acknowledging the receipt of, the sum lent,

promises that in consideration thereof the murtgagor

or his representatives will, on a specified day (usually

six calendar months from the date of the deed), pay

to the mortgagee, his executors, administrators, or

assigns, the same sum, with interest in the mean

time at a given rate per cent. We have, in our chapter

on an equity of redemption, seen the advantages gained

by inserting this covenant, which makes the mort-

gagee a specialty creditor of the mortgagor ; a position

which he would not hold otherwise, since the implied

(/) See Flack v. Downing College, 13 C. B. 945.

(g) Scriv. Cop. 1 00.

(/t) As to the construction put on recitals in a mortgage deed see

Francis v. Minton, L. R. 2 C. P. 543.
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contract for repayment arising out of the loan raises

a simple contract debt only (i).

Then follows the second' Witnessing Part. This Second wit-

corresponds to the operative part of a purchase deed,
°

and contains the words which convey the mortgaged

property, by grant or by demise or assignment, accord-

ing as it is freehold or leasehold, to the mortgagee, his

heirs and assigns, or to him, his executors, adminis-

trators, and assigns. If the property is copyhold, the

words of conveyance find a substitute in the covenant

for surrender previously mentioned. The mortgagor,

where the deed is made after the Conveyancing Act,

1 88 1, came into operation, is expressed to convey as

mortgagor ; with the result that covenants for title

by him are implied, which are nearly the same as

those implied on a conveyance by a beneficial owner,

but differ in one respect, namely, that whereas the

implied covenants by an ordinary vendor only relate

to the acts of himself, and of persons through whom
he claims otherwise than by purchase, and of those

who claim under him, a mortgagor's covenants con-

tain no such limitation, but are without any qualifica-

tion whatever (j). The conveyance, however, whatever

its form may be, is made subject, in the case of

freeholds or leaseholds, to a proviso for redemption

on repayment of the sum advanced ; and in the case

of copyholds, to a condition for making void the sur-

render, corresponding with the proviso for redemption.

After the operative part come the Parcels, which Parcels.

are described in the usual way. These are followed

by the Habendum, which limits the mortgagee's estate, Habendum,

according to the nature of the mortgaged premises, and

subject to the proviso for redemption which immedi-

ately follows.

(t) Yates V. Aston, 4 Q. B. 182 ; Isaacson v. Harwood, L. R. 3 Ch.

225.

(j) 44 & 45 Vict. c. 41, s. 7,
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Proviso for The Proviso for Eedemption in modern practice
ei cmp ion,

^^^j^^g ^^iq form of an agreement that if the mortgagor

or those claiming under him sliall, on the day ah'eady

fixed by his covenant for payment of the principal

and current interest, pay those sums to the mortgagee,

his executors, administrators, or assigns, then the mort-

gagee will re-convey the property to the mortgagor,

his heirs, or assigns. This covenant, it will be noticed,

provides for repayment of the mortgage money to the

mortgagee or his personal representatives, whilst the

mortgaged estate is, when re-conveyed, to go to those

persons to whom it would have belonged had there

been no mortgage, that is, to the mortgagor and his

heirs.

Mortgage The personal representatives of the mortgagee

paTaWe"to p^er- sliould be designated as those who are to receive the

sentativerof
niortgagc moncy, since a mortgage even in fee is

the mortgagee, always considered personal assets of the mortgagee,

and it is therefore inconsistent to introduce words

which may seem to give his real representatives a right

to the mortgage money. But it does not aj)pear that

any mistake of this kind would be of essential import-

ance. For it has been decided (k)—where the mort-

gagee has died before the day fixed for payment

—

that if no person besides himself has been named as

the recipient of the mortgage money, his personal

representatives alone are entitled to take it ; and that

if the proviso is for re-payment to the mortgagee's

heirs or his personal representatives, the. mortgagor, if

he redeems after the day fixed for that purpose, can

pay his money to the personal representatives only

;

although if he comes on the precise day he may pay

it either to them or to the heir, who will, however, in

that case, be considered a trustee for them (l) ; as he

will be, also, if the mortgagee and his heirs have alone

{k) Thornborouffh v. Baker, 3 Swan. 628, and, with notes, 2 L. C.

1046.

{I) Kendall v. Micfidd, Barnard. 46, 50.
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been named as the persons to whom payment is to be

made.

A question of more importance may arise if the Re-conveyance
. ,, p , 1 , -, -of the mort-

proviso for the re-conveyance of the mortgaged premises g^ged estate,

would, if literally carried out, alter the devolution of

the equity of redemption.

If it is intended to transfer the beneficial owner-

ship of the equity of redemption from the person en-

titled to the beneficial ownership of the estate at the

time of the mortgage, or to vary his rights in any

way, a full recital of this intention should be inserted

in the deed (m), for a mere change in the ordinary

wording will not be sufficient for this purpose {n).

But of course, if no change in this respect is intended,

care should be taken to avoid, as iar as possible, any

language which may seem to indicate an intention of

change. And this precaution is the more necessary

since it is now settled (0), contrary to the opinion for-

merly prevalent, that the absence of a recital is not,

of itself, sufficient to preclude the person in whose

favour such a change would appear to have been made

from relying on the wording of the deed, in support

of his claim {p).

The proviso for redemption is followed by a cove- Covenant for

nant by the mortgagor that if the principal sum lent, hlte^elt

°

or any part of it, shall remain unpaid after the day

fixed for payment he will, so long as it remains un-

paid, pay interest on it at a specified rate. The cove-

nant sh juld also name the days on which such interest

is to be paid ; these being usually arranged so as to

secure half-yearly payments. Here, too, should be

(m) Co. Litt. 2o8^ note (i).

(n) Stansfield v. Hallam, 29 L. J. (Ch.) 173 ; Hastings v. Astley, 30
Beav. 260.

(0) Jackson v. Innes, i Bli. 104.

(-p) See Eddhston v. Collins, 3 De G. M. & G. I ; Atkinson v. Smith,

3 De G. & J. 186.

* 2 B
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inserted any proviso which may have been agreed

upon for reduction of the rate of interest, on punctual

payment of the sums secured by the last-mentioned

covenant. The covenant for payment of interest at a

higher rate, followed by a proviso for reducing that

rate, is a circuitous method of imposing a penalty on

the mortgagor if he does not pay his interest regularly.

This object cannot be effected directly, owing to the

somewhat unsatisfactory doctrine of equity which treats

a proviso that the rate of interest shall be increased

in default of punctual payment as a penalty to be re-

lieved against. Thus, in an early case (q), a proviso

raising the rate of interest from £^ pc7' cent, to ^5
I OS. j'jie?' cent, per annum, if the interest were not paid

within two months from the time fixed for payment,

was set aside, although the interest was greatly in

arrear. And the Court decreed payment at the lower

rate without allowing the mortgagee anything on

account of the delay in payment, notwithstanding that

the decision was foimded upon the principle that such

a proviso was a penalty to be relieved against, and that

such relief is, ordinarily, given only to a person making

full recompense in respect of the act, or neglect, for

which tlie penalty was imposed. But both in that and

in other cases (r) the Court has approved of covenants

for payment of interest at a certain rate which is to

be reduced if the interest be paid punctually, although,

as observed by the editor of Vernon's Eeports (s),

the agreement of the parties seems to be the same in

either case, and whether interest is to be reduced on

compliance with the times of payment, or advanced in

default thereof, seems to be only a difference in ex-

pressing one and the same thing.

{q) Strode v. Parker, 2 Ver. 316 ; and see Holies v. Wise, 2 Ver. 289 ;

Nicholls V. Maynard, 3 Atk. 519.

(r) Stanhope v. Manners, 2 Eden. 196; Wayne v. LewU, 25 L. T. 264:
and see Herbert v. Salisbury liy. Co., L. R. 2 Eq. 221, 224.

(«) 2 Ver. 317.
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In some of the older cases it was held that a pro-

viso in a mortgage deed that any interest not paid

within a specified time shonld be treated as principal

and carry interest could not be enforced; the rule at

that time being that no agreement entered into at the

time of the mortgage could turn future interest into

principal, but that to make interest into principal it

was necessary that interest should be first due, and

then an agreement concerning it might turn it into

principal (t). This rule, however, was founded upon the

then existing iaws which prevented interest from being

charged beyond certain rates, and since these laws have

been repealed there is no objection to interest in arrear

carrying interest if the parties chose to make a bargain

to that effect (u). 'And in a case decided in Upper

Canada (where the law relating to mortgages is much

the same as in this country), a stipulation in a mort-

gage deed that the interest should be at the rate of

;^8 ^Jer cent, per annum, up to a certain day ; and that

if the principal was not paid on that day the rate of

interest should be raised to £12 per cent, per annum,

was held to be not a penalty but a valid agreement {v).

A mortgagee cannot, however, charge interest on

interest in arrear unless he has stipulated for it {lu), or

unless a contract to pay such interest can be implied

by the course of dealing between the parties, or from

some trade custom. By the custom of bankers, com-

pound interest is charged on overdrawn accounts, and

this custom holds good although a banker may have

taken a mortgage of land as a collateral security for the

balance of an account, for in that case the mutual rela-

tion of the parties is still that of banker and customer

(x). Where, however, a mortgage is given by a cus-

tomer to his banker for a fixed sum, and not by way

{t) OssuUon V. Yarmouth, Salk. 448.
(w.) CLarkson v. Ilendirson, 14 Ch. D. 34
(v) Waddell v. McColl, 14 Grant, 211.

(w) Parlccr v. Butcher, L. R. 3 Eq. 762.

(x) JiuJ'ord V. Bishop, 5 liuss. 346.
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of collateral security for the running balance of his

account, the banker cannot include that sum in the

banking account, and charge compound interest upon
it {y), for, as regards it, the parties occupy the position

of mortgagor and mortgagee respectively.

Declaration
on loan by
trusttjes.

Where the mortgage money was advanced by trus-

tees it was necessary until lately to insert at this point

a declaration that it belonged to them on a joint

account in equity as well as at law : and that, conse-

quently, the survivor should remain entitled in equity,

as well as at law, to the sums secured by the mortgage

deed. The reason for this was that the courts of

equity assumed, in the absence of a distinct statement

to the contrary, that where two or more people lent

money jointly, it could not have been their intention

that the right to it should belong exclusively to the

survivor, but tliat, although they took a joint security,

each meant to lend his own money, and to take back

his own (z). But now the Conveyancing Act, i88j,

has enacted («) that where the mortgage money is ex-

pressed to be advanced by or owing to more persons

than one out of money belonging to them on a joint

account, or where the mortgage is made to them jointly

and not in shares, the mortgage money for the time

being due to those persons on the mortgage shall be

deemed to be and remain money belonging to those

persons on a joint account as between them and the

mortgagor ; and the receipt in writing of the survivors

or last survivor of them, or of the personal represen-

tatives of the last survivor, shall be a complete dis-

charge for all money for the time being due, notwith-

standing any notice to the payer of a severance of the

joint account.

It is not desirable to state in the mortiiaEje deed

(y) Mosse v. Salt, 32 Beav. 269.
'

(z) Per Sir R. Arden, M. R. 3 Ves. 631.
(a) 44 & 45 Vict. c. 41, s. 61.
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that the money lent is trust money, for that would

have the disadvantage of affecting every person deal-

ing with the property with notice of the trust, whilst

the advantage arising from the rule that an acknow-

ledgment of title by one of several mortgagees who
appear on the face of the mortgage deed to be both

joint-tenants and trustees, does not keep alive the

mortgagor's right of redemption (&), is too remote to

be of much value.

If the property consists of buildings, the mortgagor Covenant to

sometimes enters into covenants to repair, and to allow

the mortgagee to enter and view the state of repair,

similar to those contained in leases. He should also

covenant to insure- all buildings and fixtures on the

property ; to keep them, so long as the mortgage lasts,

insured for an amount equal at least to that of the

sum lent ; and to apply all moneys which may be

received under such insurance in repairing any part of

tlie premises, or fixtures, which may be destroyed by

fire. The mortgagee has, even without this proviso,

a right to insist upon money received under the insur-

ance being laid out in repairing the mortgaged houses

or buildings damaged or destroyed by fire (c), but he

cannot, in the absence of agreement, compel the appli-

cation of such money to the repair of fixtures remov-

able by a tenant (d), except, perhaps, where the

mortgagor has received money under an insurance

which existed before the mortgage, and which he has

kept up in pursuance of a covenant to that effect (c).

The mortgagor's covenant to insure was formerly

followed by a proviso that, in default of his keeping

the premises insured, the mortgagee might do so, and

add all money thus expended to the principal sum lent.

But this has been rendered unnecessary by the Con-

(6) Richardson v. Younge, L. R. 6 Ch. 478.

(c) 14 Geo. IHc. 78, s. 83 ; Ex parte Gorelef/, 13 W. R. 60.

(d) Ex parte Gordey, 13 W. R. 60 ; Lees v. Whitelty, L. R. 2 Eq. 143.

(ft) Garden v. Ingram, 23 L. J. (Ch.
) 478.
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veyancing Act, 1881, which (/) fjives a mortgaG^ee, if

the deed has been executed after the 31st December

I 88 I, and no contrary intention has been expressed

therein, power, at any time after the date of the

mortgage deed, to insure any part of the mortgaged

property for an amount not exceeding that specified

in the deed, or if no amount has been specified in it,

then for an amount not greater than two-thirds of the

sum which would be required to restore the property

were it totally destroyed. The premiums paid for any

such insurance are to be charged on the mortgaged

property, in addition to the mortgage money, and to

carry interest at the same rate as the mortgage money.

lUit the power is not to be exercised if tliere is a

declaration in the mortgage deed that no insurance is

required, or if an insurance is kept up by, or on

behalf of, the mortgagor in accordance with the mort-

gage deed. All mtjney received under any such

insurance is to be laid out, if the mortgagor so

requires, in making good the loss or damage on

account of which the money is received, and subject

to this, and to any special contract to the contrary,

it is to be applied in discharge of the mortgage debt.

If follows that the mortgagor's covenant to insure is

not essential; but so long as the terms of the mortgage

deed are observed, he may as well be allowed to act

in this matter, as in others, as if he were the absolute

owner of the property.

Covenant to . If any part of the mortgaged property consists of

renew leases, leaseholds which the mortgagor has a right to have

renewed, he should next covenant that he will exer-

cise this right, if necessary ; for otherwise the mort-

gagee cannot compel him to renew, but must himself

pay the expenses of any renewal, and may then reim-

burse himself by adding the sums thus expended to

liis principal (in which case they will carry interest),

(/) 44 & 45 Vict. c. 41, s. 19.
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1

and may also hold the renewed lease as a security both

for the sum originally advanced by him and for that

expended in obtaining the renewal {g).

We have already seen that foreclosure is a slow Power of

and expensive process, especially where there are

several incumbrances on the mortgaged estate. Hence

it became the almost universal custom to insert in the

mortgage deed a power for the mortgagee to sell the

property, and thus realise his security. As between

the mortgagee and the mortgagor this power was not

to be exercised until there had been some default on

the part of the mortgagor ; but since a purchaser could

not be expected to go into the question whether the

power to sell had- arisen, it was provided that, as

regarded the safety and protection of a purchaser, no

sale purporting to be made in exercise of the power

should be invalidated by the fact that the mortgagee

ought not to have sold. So far back as the year i 860,

an Act was passed (h) which provided that a power

of sale by the mortgagee, with its ancillary provisions,

should be deemed to be contained in every mortgage

deed executed after the passing of the Act, subject to

anything to the contrary contained in the deed. But

the power of sale which the Act gave to mortgagees

was so framed as to be less advantageous to them
than that usually inserted in mortgage deeds by con-

veyancers, and consequently, the statutory powers were

seldom relied upon. The Conveyancing Act, 1881 {i),

has repealed the enactment previously mentioned,

except as to anything properly done thereunder, and

substituted new statutory powers of sale and other

clauses. These are substantially the same as those

approved of by conveyancers, which, consequently, may
now be properly omitted.

{g) Lacon v. Mertins, 3 Atk. i, 4,

(h) 23 & 24 Vict. c. 145, ss. 1 1-2

(i) 44 & 45 Vict. c. 41.
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Couveyancing The Act applies to every mortgage made after the

31st of December 188 1, except so far as its applica-

tion appears by the mortgage deed to be limited or

excluded. It provides (J) that the mortgagee shall

have power, when the mortgage money has become
due, to sell, or to concur with any other person in

selling, the mortgaged property, or any part thereof,

either subject to prior charges or not, and either to-

gether or in lots, by public auction or private contract,

subject to such conditions as he thinks fit, with power
to vary any contract for sale, and to buy in at an

auction, or to rescind any contract for sale and to

resell, without being responsible for any loss occasioned

thereby. As between the mortgagee and the mort-

gagor the former is not to exercise the power of sale

conferred by the Act unless and until notice requiring

payment of the mortgage money has been served on
the mortgagor, or one of several mortgagors, and
default has been made in payment of the mortgage

money for three calendar months after such service ; or

unless some interest under the mortgage is in arrear

and unpaid for two calendar months after becoming
due ; or unless there has been a breach of some pro-

vision contained in the mortgage deed, or in the Act,

and on the part of the mortgagor, or of some person

concurring in making the mortgage, to be observed or

performed, other than and besides a covenant for pay-

ment of the mortgage money and interest thereon (k).

The Act goes on to provide (/) that where a conveyance

is made in professed exercise of the power of sale

conferred by the Act, the title of the purchaser shall

not be impeachable on the ground that no case had

arisen to authorise the sale, or that due notice had
not been given, or that the power was otherwise

improperly or irregularly exercised ; but any person

damnified by an unauthorised, or improper, or irregular

U) S. 19.

{k) 44 & 45 Vict. c. 41, s. 20.

(I) S. 21.
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exercise of the power is to liave his remedy in damages

against the person exercising the power. The money
arising from the sale after discharging or providing

for any incumbrances to which the sale is not made
subject, is to be applied by the mortgagee, first, in

payment of his costs and expenses of sale ; secondly,

in discharge of the mortgage debt ; and the residue

is to be paid to the person entitled to the mortgaged

property, or authorised to give receipts for the proceeds

of sale thereof. The mortgagee, his executors, admini-

strators, or assigns are not to be responsible for any loss

incurred in or about the exercise of the power of sale
;

and his or their receipt in writing is {m) to be a

sufficient discharge for any money arising under the

power of sale, and a- person paying the same to him or

them is not to be concerned to inquire whether any

money remains due under the mortgage. The Act

also provides (w) that any notice required to be served

on the mortgagor shall be sufiicient, although only

addressed to him by that designation without his name,

or generally to the persons interested, without' any name,

and notwithstanding that any person to be affected by

the notice is absent, under disability, unborn, or unas-

certained. And the notice will be sufficiently served

if it is left at the mortgagor's last known place of

abode or business, in the United Kingdom, or is

affixed or left for him on the land, or on any house or

building, comprised in the mortgage. If the mortgagee

be dead, his executors or administrators can not only

sell the property but also convey the legal estate in it,

whatever its tenure may be (o). Hence, the clause

which it was formerly necessary to insert in mortgage

deeds of freeholds, that the mortgagee's heirs should, in

such case, concur in the deed, is no longer necessary.

It may be added that although the Act efficiently

protects a purchaser who buys from the mortgagee

(m) S. 22.

(n) S. 67.

(0) S. 30.
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without notice that there is any impropriety in the

sale, it will not avail him if he knows that the sale is

irregular (p). With regard to the clause empowering

the mortgagee to give receipts for the sale moneys, it

has been held, on a similar clause contained in a

mortgage deed, that it does not oblige the mortgagee

actually to receive the purchase-money, provided he

accounts for it to the mortgagor ; and that, conse-

quently, his having allowed part of it to remain on a

new mortgage of the property is a good exercise of

his power, and does not keep alive the original mort-

gagor's equity of redemption (q).

Ai)i)lication of It will havo been noticed that the mortgagee is to

sale. hand over to the mortgagor any surplus sale-money

which remains after the discharge of prior claims.

The result is that the mortgagee is in the position

of a fiduciary vendor (r), and he cannot, therefore,

purchase the property which he is selling under his

power. But this rule does not extend to a second

mortgagee with the ordinary power of sale, for he may
purchase from the first mortgagee, and on doing so

stands in the position of any other purchaser, thus

putting an end to the mortgagor's equity of redemption

(s). Whether he can purchase, if his own mortgage

has taken the form of a trust for sale, does not seem

to be quite clear (t). It follows from the fact of a

mortgagee selling under his power being looked upon

as a fiduciary vendor, that he is bound to take every

reasonable precaution to prevent the property being

(p) Jenkins v. Jones, 2 Giff. 99 ; and see Parkinson v. Haniury, 2 De
G. J. & S. 450, 452.

iq) Davcy v. Duvrant, i De G. & J. 535 ; Thurlow v. Macheson, L. R.

4 Q- B. 97.

(r) Jenkins v. Jones, 2 Giff. 99, 108 ; Davey v. Durrant, i De G. &
J- 535-

(«) Shaw V. Bunny. 11 Jur. (N. S.) 99 ; Kirkwnod v. Thompson, 2

De G. J. & S. 613, 618 ; Watkins v. MrKiller, 7 (irant, 584.
it) See Parkinson v. Ihvnhury, 2 De G. J. & S. 450, 455 ; and contra

Kirkwood v. Thompson, 2 De G. J. & S. 613.
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sacrified at the sale (ii). If the mortgagor has died

before a sale of the property under the power, the

person entitled to the surplus process of sale will be

his heir or devisee, unless he has himself provided

otherwise.

Before the passing of the Act of i860, already Receiver,

referred to, it was requisite to insert in a mortgage

deed power for the mortgagee to appoint a person to

receive the income of the mortgaged property and

pay it over to him. The above-mentioned Act

contained provisions which rendered such a clause

unnecessary ; and although the sections of it which

related to this point have been, repealed by the Con-

veyancing Act, I 8 8t , so far as regards mortgages made
after the latter Act came into operation, they have been

in substance re-enacted by it. The Act of 1881 (v)

gives the mortgagee power, when he has become

entitled to exercise his power of sale, to appoint a

receiver of the income of the mortgaged property, or

of any part thereof, by writing under his hand. The
receiver is to be deemed to be the agent of the mort-

gagor, who alone is to be responsible for his acts and

defaults, unless the mortgage deed otherwise provides.

He is to demand (and, if necessary, to recover by

action or otherwise) all the income of the property, and

is to apply it, first, in payment of all outgoings of the

property and of the interest on any prior mortgages,

next, of his own commission, after that, of the interest

on the mortgage in right whereof he is receiver, and

then hand over any surplus to the mortgagor. He
is also to have power to give effectual receipts for all

income which he receives, and a person paying money
to him is not to be concerned to inquire whether

any case has happened to authorise the receiver to

act (tv).

(m) Richmond v. Evans, 8 Grant, 508 ; Latch v. Furlong, 12 Grant, 303.
{v) 44 & 45 Vict. c. 41, ss. 19, 24.

(w\ S. 24.
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Attornment by If the mortgagor is in actual occupation of the

niortgagee.
"^ mortgaged property, the mortgage deed sometimes

contains a third Witnessing Part, in which the

mortgagor declares himself to be tenant to the mort-

gagee in respect of all the mortgaged premises, and

agrees to pay a yearly rent accordingly. This rent,

both in its amount and time of payment, corresponds,

usually, with the interest payable by the mortgagor,

for which it is, in the absence of agreement, an

equivalent, so far as the two amounts are equal (x)
;

any excess of I'ent over interest going in reduction of

the principal sum lent. The attornment gives the

mortgagee a power to distrain for any rent which may
be in arrear, and thus affords him a ready means of

enforcing payment of the interest, or instalments, due

from the mortgagor. As between the mortgagor and

the mortgagee the rent reserved may be of any amount

they please, but if the mortgagor becomes bankrupt,

the mortgagee will not be allowed to enforce the

attornment clause if it can be shown that the rent

greatly exceeds the annual value of the property ; for

the clause will, in that case, be looked upon as a

device for evading the provisions of the bankruptcy

laws (?/). Moreover, as will be shown presently, an

attornment clause is of no value unless the mortgage

deed is registered under the Bills of Sale Acts.

The reservation of rent would, if standing alone,

create a yearly tenancy between the mortgagor and

the mortgagee, which could not be put an end to

without six months' notice. In order to obviate this,

the attornment clause should be followed by a proviso

enabling the mortgagee to enter upon the premises

at any time, without notice, and thus to determine

the tenancy created by the attornment. The efficiency

of such a clause as enabling the mortgagee, whatever

{,x) Hampton v. Fellows, L. R. 6 Eq. 575.

(y) Ex parte Williams, 7 Ch. D. 138 ; L'x i,arte Jackson, 14 Ch. D. 725.
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may be tlie meaning of the clause of attornment, to

enter at any time without notice, has been decisively

established (z). And it would seem that the same

result may be obtained even without it, by expressly

stating the tenancy to be one at will ; and that dis-

training for rent in such a case is not a recognition of

a yearly tenancy (a).

The deed is concluded by the ordinary Testimonium,

and should have the mortgagor's receipt for the money

paid to him indorsed on the back, if an acknowledg-

ment of such receipt is not contained in the body of

the deed. It may be mentioned that by the virtue of

the Conveyancing Act, I 8 8 I (6), every person entitled

to redeem a mortgage is entitled, from time to time,

at reasonable times, on his request and at his own
cost and on payment of the mortgagee's costs and

expenses in that behalf, to inspect and make copies

or abstracts of, or extracts from, the documents of title

relating to the mortgaged property in the custody or

power of the mortgagee. This right exists only where

the mortgage is made after the 3 i st December 1 8 8 i

,

but, in that case, is to have effect notwithstanding

any stipulations to the contrary.

A mortgage deed of land sometimes requires to be Registration

registered under the Bills of Sale Acts. This occurs of Sale Acts,

when the mortgage deed contains an attornment clause,

or where the security comprises such fixtures as come

within the definition of trade machinery. The enact-

ments upon this subject are the Bills of Sale Acts,

1878 and 1882 (c), which are to be read as one. The
former Act says (cl) that every attornment, instrument,

or agreement, not being a mining lease, whereby a

V,

(

(2) Doe V. Olley, 12 A. & E. 481 ; Doe v. Tom, 4 Q. B. 615 ; Morton
Woods, L. R. 3 Q B. 658.

(a) Doe V. Cox, 11 Q. B. 122.

(h) 44 & 45 Vict. c. 41, s. 16.

(c) 41 & 42 Vict. c. 31 ; 44 & 45 Vict. c. 43.
{d) 41 & 42 Vict. c. 31,3. 6.
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power of distress is given, or agreed to be given, by

any person to any other person by way of security for

any debt or advance, and whereby any rent is reserved,

or made payable, as a mode of providing for the pay-

ment of interest on such debt or advance, or otherwise

for the purpose of such security only, shall be deemed

to be a bill of sale, within the meaning of the Act, of

any personal chattels which may be seized or taken

under such power of distress. The same Act {e) ex-

empts ordinary fixtures from the necessity of registra-

tion, when they are assigned together with a freehold

or leasehold interest in any land or building to which

they are annexed ; but the word " fixtures " is not to

include any trade machinery used in or attached to

any factory or workshop, except fixed motive-powers,

or fixed power, machinery, or pipes for gas, steam, or

water (/). With these exceptions, trade machinery

comes under the definition of personal chattels. The

term " bill of sale " includes any assurance of per-

sonal chattels made by way of security for the pay-

ment of money (//), and the Acts provide that every

bill of sale, together with the prescribed affidavit, is

to be registered in the Queen's Bench Division of the

Supreme Court, or in a local registry (/i), within seven

days after the making thereof; otherwise it will be

altogether void (i). Moreover, the chattels comprised

in a bill of sale must, in general, be specifically de-

scribed in a schedule to it, and the grantor must be the

true owner of them at the time of its execution, failing

which the bill of sale will be void except" as against the

grantor (/) ; but this does not apply to fixtures, plant, or

trade machinery, which have been substituted for others

already specified in the schedule to a bill of sale (Jc).

(e) S.4.

(/) S- 5-

{g) 41 & 42 Vict. c. 31, 8. 4 ; 44 & 45 Vict. c. 43, .s. 3.

(h) 41 & 42 Vict. c. 31, s. 13 ;
44*& 45 Vict. c. 43, s. II.

\i) 44 & 45 Vict. c. 43, s. 8.

(./) Ss. 4, 5-

(^) S. 6.
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It follows from the above, that where a mortgage

deed of land has an attornment clause, or when it com-

prises trade machinery, and is not registered within

seven days from the date of its execution, the attorn-

ment clause will cease to be operative, and the trade

machinery will no longer form a part of the security
;

the Act of 1882 having introduced a sweeping change

in the law, by making every bill of sale which is not

registered within the prescribed time wholly void as

against every person, including the grantor himself,

and not merely, as formerly, void only as against his

execution creditors, or the person appointed his trustee

in the event of his becoming bankrupt. And in the

latter case if the mortgagor is a trader, even registra-

tion will not avail as against the trustee in bankrujDtcy,

so far as regards any chattels which at the commence-

ment of his bankruptcy were in his possession, order,

or disposition, with the consent of the mortgagee (/).

It will also be observed that registration does not

make the mortgage deed valid, except as against the

grantor, so far as regards personal chattels, unless they

are specifically mentioned in a schedule to the deed,

and the grantor is the true owner of them at the time

when he executed it, or unless they have been sub-

stituted for other chattels previously specified in the

schedule.

It remains to add that the Conveyancing Act, 1 88 i,

has in a schedule some forms of statutory mortgage

and transfer of mortgage. But these apply only to

the simplest cases, and even so as not to appear to have

any practical advantage over the forms generally used.

(I) 44 & 45 Vict. c. 43, s. 15 ; 32 & 33 Vict. c. 71, s. 15 ; Badger v.

Shaiv, 29 L. J. Q. B. 73.
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CHAPTER VI.

OF SETTLEMENTS.

Hitherto we have dealt only with instruments having

for their object the alienation of land, either absolutely

or temporarily ; we turn now to those which seek to

prevent its alienation, so far as the law will allow.

This object may be attained either by wills operating

as settlements, or by settlements proper. These latter

again are divided into family settlements, whereby

provision is often made for several branches of one

family, and marriage settlements, the benefits of which

are primarily conferred only on two persons about to

marry, and their issue. Settlements made by wills, or

by means of family settlements, may, evidently, take

almost innumerable forms, varying with the wishes of

each individual settlor, and cannot be properly dealt

with in an elementary work like the present. We
will, therefore, confine our attention to the less com-

plex subject of marriage settlements of land, selecting

as a specimen the most ordinary form ; that, namely,

which is usually known as a " strict " settlement (a).

A "strict" The object of such an instrument is to give the
emen

. gettled property to the eldest son of the marriage in

tail male, subject to its providing a life income for the

husband and wife and portions for the younger chil-

dren : the deed containing, in addition to the clauses

apt for these purposes, some which provide for various

contingencies, and others whereby the wishes of the

settlors can be more effectually carried out.

{a) The form of settlement is taken chiefly from " Wolstenholme and
Turner's Settled Land Act."
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The settlement, after the usual formal introduction, Parties,

states the parties to the deed. These consist of the

intended husband and wife respectively, and of two

different sets of trustees, whose functions we shall

presently consider ; the two sets being composed of

the same, or of different persons, as may be preferred.

Supposing that, as is more ordinarily the case, the

estate to be settled belongs to the future husband, the

first thing to be done is to keep it in his absolute

possession until the marriage is solemnised. This can

be accomplished by means of a shifting use, the appli-

cation of which to this purpose is one of the many
advantages derived from the passing of the Statute

of Uses. With this object the deed proceeds to

witness that, in consideration of the intended marriage,

and in pursuance of a previous agreement, the hus-

band, as settlor, and with the consent of the wife,

conveys the property in fee-simple to the second set of

trustees, whom we may distinguish as the " general

trustees," the first set being called the " portions

trustees." This he does by assuring it to them by

means of the same words of conveyance and clauses

as are usually contained in purchase deeds ; the

habendum being to the use of himself (the husband)

in fee-simple until the solemnisation of the marriage

;

thus effecting no change in his ownership until that

event takes place.

Where the husband convej^s as settlor, he, by virtue Conveyance

of the Conveyancing Act, 1881 (b), enters into an settlor.

'

implied covenant that he, and every person deriving

title under him by deed, or act, or operation of law in

his lifetime subsequent to the settlement, or by testa-

mentary disposition or devolution in law on his death,

will, from time to time, and at all times, after the

date of the settlement, at the request and cost of any

person deriving title thereunder, execute and do all

{b) 44 & 45 "Vict. c. 41.

2 C
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such lawful assurances and things for further or more

perfectly assuring the settled property to the trustees

and those deriving title under them, as shall be reason-

ably required. These provisions of the Act only apply

to settlements made after the 3 i st December i 8 8 i

.

In settlements of land made before that date, the

husband will generally be found to have entered into

the ordinary covenants given by a vendor on a sale
;

and in settlements prepared after that date he is some-

times made to covenant as beneficial owner, which, as

w^e have seen, implies all those covenants. But since

covenants for title, excepting that for further assurance,

are of small practical value, there appears to be no

advantage in the husband's covenant going beyond

what is implied by his conveying as settlor.

Wife's pin- The Settlement then proceeds to state the uses which
^'^"^^'

are to take effect after the marriage. Of these the

first limitation is to the use that the wife may during

the joint lives of herself and her husband receive out

of the income of the property, by way of pin-money,

for her separate use and without power to deprive

herself of it by anticipation, a yearly rent-charge of

a specified amount. Pin-money is, as its name implies,

money applicable to the personal expenses of the wife,

for her dress and for her pocket-money (c). It is not

like other money given to her for her separate use,

for she cannot claim more than one year's arrears of

it (cZ), nor can she even claim this if her husband,

instead of paying her money, has furnished her at his

own expense with clothes and other necessaries (e).

Neither have her personal representatives any claim

for arrears of it, under any circumstances, after her

death (/) ; it being given in order that she may be

enabled to dress so as to keep up the dignity of her

(c) See on this subject Sug. Law of Property, 165".

(d) Toiimsend v. Windham, 2 Ves. Senr. i, 0.

(e) Thomas v. Bennett, 2 P. W. 339 ; Fowler v. Fowler., 3 P. W. 353, 354.

(/) Howard v. Diyhy, 2 CI. &, F. 634.
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liusband, aud she being under an implied obligation to

spend it for that purpose and not accumulate it (g).

It was formerly customary to secure the payment of Term for

.„, . IT-,' j_ j?-i. • securing ]iin-

the Wife s pm-money by limiting a term ot ninety-nine „ioney not

years to trustees, and declaring the trusts of it to be necessary,

that they should, during the joint lives of the husband

and wife, out of the rents and profits of the property,

or by sale of the timber or minerals, or by mort-

gage of the property for the whole or any part of the

term, raise the amount necessary, from time to time,

for the payment of the pin-money, and, subject thereto,

and to the payment of their expenses, should allow the

rents to be received by the husband or his assigns.

This, however, is now unnecessary. The Married Married

Women's Property Act, 1882 (A), enables a married perty^Act/°

woman to hold any real or personal property as her ^^^^•

separate property without the intervention of any trus-

tee, and the Conveyancing Act, 1881 {i), provides Conveyancing

that where a person is entitled to receive out of any ^
'

land, or out of the income of any land, any annual sum,

payable half-yearly or otherwise, and whether by way of

rent charge or otherwise, not being rent incident to a

reversion, then such person, if the annual sum or any

part thereof is in arrear for twenty-one days, may dis-

train upon the land for the amount so due, and dispose

of the distress in order to pay the sum due and all the

costs of the distress ; and if the annual sum or any

part thereof is in arrear for forty days after it is due,

the person so entitled may enter upon and take pos-

session of the land and receive the rents until all the

arrears and costs are fully paid ; or may, whether

taking possession or not, by deed demise the land

charged, or any part thereof, to a trustee for a term of

years, with or without impeachment of waste, on trust,

by mortgage, or sale, or demise, for all or any part of

(£r) Jodrell v. Jodrdl, 9 Beav. 45.

(li) 45 & 46 Vict. c. 75, s. I.

(() 44 & 45 Vict. c. 41, s. 44.
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the term, of the land charged or any part thereof, or

by receipt of the income thereof, or by any or all those

means, or by any other reasonable means, to raise and

pay the annual sum due, or to become due, together

with all the costs and expenses occasioned by non-

payment of the annual sum, or incurred in compelling

payment of it.

The limitation of the rent charge to the use of the

wife gives her a legal rent charge in the land, in the

same way as if it had been granted to her directly.

For the Statute of Uses (y) enacts that where any

person shall be seised of any land to the use and intent

that some other person shall have any annual rent

thereout, the person that has such use shall be deemed

to be in possession and seisin of the same rent, of and

in such like estate as they had in the use of it ; and as

if a sufficient grant of such rent had been made to

them by the persons seised of the use.

Subject to the rent charge for securing the wife's

pin-money, the next use is to the husband for life

without impeachment of waste : thus giving him the

legal estate in the property during his lifetime, with

as much power over it as is consistent with the

interests of the remainder-men. He is, therefore, in

a position to deal with the estate much as a prudent

man would deal with one of which he was absolute

owner ; being allowed to make leases, open mines and

quarries, pull down buildings when necessary, and

cut ordinary timber for his own benefit (k) ; whilst,

on the other hand, he cannot commit that which is

known as " equitable waste," such as pulling down

the mansion-house of the estate (/), or cutting orna-

mental timber (m). He can also, as we have seen, now

(j) 27 Hen. VIII. c. 10, s. 6.

ik) Bowies' Case, 1 1 Kep. "jg^ ; and Tu. L. C. 37.

(I) Vane v. Barnard, 2 Ver. 738.

{m) Downthire v. Sandys, 6 Ves. 107 ; see also the notes to Garth v.

Cotton, I L. C. 751.
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sell all or any part of the settled estate, in wliicli case

the purchase-money will be invested for the benefit of

the persons entitled under the settlement.

Provisions having been thus made for the wife Wife's join-

during the coverture, and for the husband during his

life, the next thing is to give an income to the wife in

case she survives her husband. With this object the

next limitation is to the use that if the wife survive

the husband she may receive during her lifetime, in

lieu of all dower and freebench, a specified yearly

sum for her jointure, such sum being charged upon

the property, and payable quarterly ; the first payment

being made at the expiration of three calendar months

from the death of tbe husband.

The word " jointure " is synonymous with " pro- Meaning of

vision " (n) ; the old way of securing a jointure was •'°''^ "'^^'
•

to set aside, for that purpose, the rents and profits of

some particular estate belonging to the husband ; and

in most great families the same estate was commonly

so settled from generation to generation. Hence the

frequent occurrence, on large estates, of a house dis-

tinguished as " the jointure house."

A jointure made in conformity with the require-

ments of the Statute of Uses (o) will bar the widow's

right to dower ; but it is usual to state in the deed

that the provision thus made for her is to be in lieu

of all dower and freebench, because the intention to

bar dower must, in order to operate under the statute,

be either expressed (p) or clearly implied (g), and

because, although jointure may act as a bar to fi-ee-

bench in equity (r), the statute itself does not extend

to copyholds.

(ra) See Hervey v. Hervey, i Atk. 560, 562.

(0) 27 Hen. VIII. c. 10, s. 6.

\p) Co. Litt. 36b.

(q) Co. Litt. 36b, note B. ; Vizard v. Lovgdnle, cited 3 Atk. 8 ; Garth-

shore V. Chalie, 10 Ves. i ; Hamilton v. Jackson, 2 Jo. & L. 295.

(?•) Walker v. Walker, i Ves. Senr. 54,
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Termforseciir-
iiig portions.

The widow's remedies for compelling payment of

her jointure will, of course, be the same as those

which a wife has in respect of her pin-money.

The husband and wife being thus provided for, the

claims of the younger children have next to be attended

to ; for this purpose a long term is limited to the use

of the portions trustees without impeachment of waste,

the trusts of this term beinsr set out later.

Then comes the limitation which gives the property,

subject to the various estates and charges which we
have enumerated, to the first and other sons succes-

sively of the marriage in tail male, with remainder

to the sons in tail general ; and, in default of sons

and their issue, to the daughters in equal shares as

tenants in common in tail general, with a proviso

that in the event of any daughter not having issue,

or of such issue failing, her share shall go over to

the other daughters and their issue ; the final limita-

tion in default of such issue being to the husband,

his heirs and assigns, for ever.

Trusts of the
term to
secure por-

tions.

Next comes the declaration of the trusts of the

terra which has been limited to the portions trustees.

These trusts are that the trustees, after the death of

the husband, or in his lifetime ^vith his consent in

writing, shall by mortgage of the whole or any part

of the premises, or by the sale of the minerals or

timber thereof, or out of the rents and' profits of the

estate, raise a sum of money for the portions of such of

the children (other than the first or only son, or than

any son who before attaining the age of twenty-one

shall become entitled to the property as first tenant in

tail male) as, being sons or a son, shall attain the age

of twenty-one years, or being daughters or a- daughter,

shall attain that age or marry under that age. The

sum thus raisable generally varies in amount, being

gradually increased according to the number of such
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children, but with a fixed mnxitnum v/hich is not

to be exceeded in any case. The result of this form

of trust is, that no child can acquire a vested in-

terest in a portion except on attaining majority, or,

in the case of a daughter, on attaining majority or

being married : and this plan seems preferable to

making the number of portions raisable depend

merely on the number of children born, for under such

an arrangement a younger child who happens to be

the only survivor amongst several others may get a "^

portion very much larger than that raisable under

the settlement in the event of there being only one who may take

younger child born (s). It will be observed that the ^ ^^""^ ^^^'

firstborn son of the marriage is entirely precluded

from having any share of the portions fund, l)ut that

a younger son who happens to succeed to the estate

will not necessarily lose his portion, except when he

has become tenant in tail before attaining his majority.

But if it is intended that he should be so favoured,

there must be an express statement to that effect in the

settlement, for the general rule is, that, unless there is a

strong presumption to the contrary, as where the words

used are the same as, or similar (t) to, those employed

here, a son who at any time before his father's death

becomes entitled to the estate (?() shall not have any

share in the portions fund, even though an appointment

of part of it has been already made in his favour (v).

The clause next goes on to point out when, and how, Time for pay-

children enabled to take a portion shall be entitled to
tioiis.

° ^^^'

payment of it. It says, therefore, that if there is only

one such child, and he, or she, shall not attain twenty-

one, or, if a daughter, attain that age, or marry, until

after the death of the husband, such child's portion is

(s) See Hemming v. Griffith, 2 Giff. 403 ; Knapp v. Knapp, L. R. 12

Eq. 238.

(t) Windham v. Graham, i Russ. 331, 344.
(m) Ellison V. Thomas, I De G. J. & S. 18, 27 ; Collingioood v. Stan-

ho]ie, L. R. 4 H. L. 43.
(v) Chadwick v. Dolemav, 2 Ver. 527 ; Teynham v. Webb, 2 Ves.

Senr. 197.



4o8 OF CONVEYANCING.

Hotchpot
Clause.

to be paid at once, at majority or marriage as the

case may be. If, however, the husband is alive at

that time, then the payment of the portion is to be

postponed until after his death. When there are two
or more younger children in a position to take por-

tions, the portions fund is either to be divided amongst
such of them, and in such shares, and at such age or

time (not earlier than their majority, if sons, or major-

ity or marriage, if daughters), and in such manner,

as their father shall appoint ; or, in default of his

making any appointment, each such child is to receive

an equal portion, which is to be paid under conditions

similar to those already stated in the event of there

being one such younger child only. It follows that,

subject to any appointment by the husband, the time

for payment of the portions does not arise until after

his death, although the time when they become vested

may be earlier in date. It is necessary to state in the

settlement that the payment of the portions is not to

take place during the husband's lifetime, for the gene-

ral rule is that if there is nothing more than a limit-

ation to the parent for life, with a term to raise por-

tions at the age of twenty-one or at marriage, the

portions must be raised as soon as they are vested,

by selling or mortgaging the term created for raising

them, although the term itself is still reversionary (w).

In order to prevent any one child from getting an

undue share of the portions fund, there comes next a

" hotch-pot " clause, providing that no child in whose

favour any appointment has been made shall have any

share in the unappointed part of the fund, unless he

throws into it the share which he has received already,

and thus, as it is technically expressed, brings the

latter into hotch-pot.

Trust for

maintenance.
Of the other trusts of this term, the first provides for

(w) Greaves v. Mattison, T. Jones, 201 ; Codrington v. Foley, 6 Ves.

^64. 379 ; Smyth v. Foley, 3 Yo. & C. (Ex.) 142 ; Massy v. Lloyd, 10

H. L. C. 24S.
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the case of the husband's dying before all the younger

children have become entitled to their respective por-

tions. It is to the effect that the trustees shall, after

the death of the husband, raise a sum out of the rents

and profits of the estate, and apply it for the mainten-

ance of such children. The amount of this sum is not

to exceed, in the case of any child, what the interest

of his or her expectant portion would come to at £4
per cent, per annum, and, subject to this condition, is

to be fixed in accordance with the husband's appoint-

ment, if he has made any ; if he has made none, its

amount is left to the discretion of the trustees. This

is followed by a clause which empowers the trustees. Advancement

after the death of the husband, or on his written re-
^^^^'

quest during his lifetime, to raise a sum not exceeding

one-half of the then expectant or presumptive portion

of any son (daughters not being usually included), and

apply the same for the advancement of the son, as the

husband, during his lifetime, or the trustees, after his

death, shall think fit. The advancement clause ends

with a proviso that no advancement shall be deemed to

be part of the amount raisable for portions, unless the

child in whose favour it is made becomes afterwards

competent to take a portion ; or unless the sums

advanced would, together with those still to be raised,

exceed the maximuvi amount allowed by the settle-

ment for portions, in which latter case the sums still

raisable are to be reduced by the amount of such

excess. The object of this proviso is to throw any

advance made to a son who afterwards dies before

attaining twenty-one upon the estate, and not upon

the portions fund, so long as the limit fixed for portions

is not in any case exceeded : thus enlarging, to a cer-

tain extent, the scope of the clause which charges the

estate only in favour of children who may attain their

majority, or marry, as the case may be.

A further proviso enables the husband to require Proviso for

the trustees to raise, in his lifetime, the whole or part tronTduriDa-
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the husband's of the portion in which any child has acquired a vested
lifetime.

interest : but the trustees may in such a case, at their

option, instead of actually raising any portion, mort-

gage a sufficient part of the property to the child by

way of security for it, and pay him, or her, interest on

such mortgage, so as to provide an income in lieu of

that which would otherwise be derived from the severed

portion. They may also, if they think fit, include in

such mortgage the husband's life interest in the estate,

in which case he will be bound to keep down the

interest on the sum so raised ; receiving the surplus

income only, after providing for all the expenses in-

curred by the trustees in the execution of their trust.

Appointment Until the passing of recent statutes, it was necessary

for*thf^mr ^° o^^^ ^^® general trustees powers for the management
poses of the gf the estate, and application of the rents, in the event

Ant, 1881,
° of the next succeeding tenant in tail being an infant

Land Aa!'^ at the time of the husband's death. These, however,

1882. have been rendered unnecessary, in the case of a settle-

ment made after the 3 i st December i 8 8 i , by the

Conveyancing Act of that year, which enacts (x) that

if and so long as any person who would, but for

the enactment, be beneficially entitled to the possession

of any land is an infant, and being a woman is also

unmarried, the trustees appointed for that purpose

by the settlement may enter into possession of the

lands, and, in that case, shall have the large powers

enumerated in the Act for dealing with the land in a

proper and due course of management
;
paying their

expenses thus incurred out of the income, applying

such part of the rest of it as they may think fit

for the maintenance or education of the infant, and

investing the residue and accumulating it at com-

pound interest in trust for the infant on attaining

twenty-one years, or if a female attaining that age or

marrying ; failing which the fund is to be held in trust

{x) 44 & 45 Vict. c. 41, s. 41.
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for the persons designated by the settlement. And it

will be remembered that the Settled Land Act, 1882 {y),

has given to every tenant for life of land full powers

of disposition over the settled estate, the only check

(if such it can be called) upon his exercise of them

being that he must (z) give previous notice to the

trustees of the settlement, of whom there must be at

least two, unless the settlement provides otherwise {a),

and who will, ordinarily, receive any proceeds of sale

or other capital money produced by the exercise of his

powers, and invest it for the benefit of the persons for

the time being entitled to the land. Hence all that is

requisite at the present day, instead of the powers of

management, &c., formerly given to the general trustees,

is to appoint them trustees for the purposes of the two

Acts ; and, if so desired, to declare that 'their powers

under the Settled Land Act, 1882, may be exercised

by a sole trustee. It may be added that the last-

mentioned Act (h) enables the trustees, during the

minority of an infant tenant in tail in possession, to

exercise on his behalf all the powers conferred by the

Act on a tenant for life.

After these clauses come others, whereby the hus- Power to ims-

band is enabled to appoint, in favour of any future ti„e future'

wife, a rent charge of a specified amount by way of ^^^®-

jointure, with or without its being in bar of dower.

He is also empowered, in the event of his marrying And to charge

again, to charge the estate with portions for the cilnaren o7

children of any future marriage, under conditions f^^t^^e mar-
J CI '

_ riage.

similar to those already stated in the case of his

having younger children by his first marriage ; and

with the usual maintenance and advancement clauses.

These clauses are sometimes followed by others AtWitional

enlarging the powers conferred on the tenant for life

(y) 45 & 46 Vict. c. 38.

(z) S. 45-
(a) S. 39.

(6) S. 60.
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by the Settled Land Act. For instance, that Act

does not enable a tenant for life to sell or lease the

principal mansion-house on the property, or any lands

usually held therewith, without the consent of the

trustees, or an order of the Court, unless the settle-

ment expressly authorizes him so to do (c). And it

is sometimes desired that he should have this power.

Also it is not unusual to insert a clause enabling

any capital money which may become subject to the

trusts of the settlement to be invested in a greater

variety of securities than those mentioned in the Act.

Power of Next comes a clause which relates to the appoint-

new°trustees. ^^^^^ of ^ew trustees of the settlement. Under the

Conveyancing Act, i 8 8 i (d), where a trustee, either

original or substituted, and whether appointed by the

Court or otherwise, is dead or remains out of the

United Kingdom for more than twelve months, or

desires to be discharged from the trusts or powers

reposed in or conferred on him, or refuses, or is unfit,

or incapable, to act therein, then the person or persons

nominated for this purpose by the instrument, if any,

creating the trust, or if there is no such person, or no

such persons able and willing to act, then the surviving

or continuing trustees or trustee for the time being, or

the personal representatives of the last surviving or

continuing trustee, may appoint a new trustee or new
trustees. It is generally considered desirable that the

appointment of new trustees should rest with the

person, if of full age, who for the time being is

entitled to the possession or to the receipt of the

rents and profits of the land. The clause in question

therefore declares that such person shall have power

to appoint a new trustee or new trustees of the settle-

ment. The deed sometimes contains a proviso that the

settlement shall be altogether void unless the marriage

is solemnized within a specified time. It concludes

with the ordinary Testimonium clause.

(r) 45 & 46 Vict. c. 3*^, b. 15.

{d) 44 & 45 Vict. c. 41, s. 31.
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CHAPTER VII.

OF WILLS.

The subject for our consideration in this, our final

chapter, is a Will of Land. In the previous chapters

of this part of our work we have gone through the

clauses of a simple form of the particular instrument

under discussion, in order to show how the practical

work of conveyancing is made to comply with the rules

of law. But when we come to the subject of wills it

is not possible for us to adopt our usual plan. All the

other instruments to which our attention has hitherto

been directed, however much they may vary in detail,

have some parts common to the class to which they

belong. The covenants in a mortgage deed, the lessee's

covenants in a lease, the limitations in a strict settle-

ment, vary only within moderate limits; and the obser-

vation, therefore, of any one set of them serves as a

guide in framing all other assurances of a like nature.

But with wills the case is different. There may be,

and often is, a similarity between one will and another.

The conveyancer may be able to lay his finger upon

this and that form, and say that they ought, respec-

tively, to be made use of in certain cases, but he can-

not say of any of the important parts of any one will

that they are matters of common form.

We will, therefore, after a few words on the quali-

fications necessary to enable a person to make a will,

arrange our subject under three headings, namely :

—

1st, the execution and attestation of wills; 2nd, the Proposed

estates, and interests in land which can be disposed of gub/e °t'.'

"^
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by will ; and 3rd, the revocation of wills ; the first and
third of these divisions applying to all wills equally.

The principal rules which govern the making of

wills at the present day are to be found in the 7 Win.
The Wills Act. IV., and I Vict., c. 26 (generally known as the Wills

Act), which applies to all wills made in England and
Wales, or Ireland, since the 31st of December 1837.

AVhomay The Act first says that it shall be lawful for every

person (a) to make a will, and subsequently excepts

Infants may two classes from this general rule. These are, persons
not make a will i .i c , . /i\ ^ • -,

of real pro- Under the age ot twenty-one years (0), and married
perty. women, except in so far as they might have made a

will before the passing of the Act (c). To the incapa-

city of an infant to make a will of real property (an
Exception as to exceiDtion to his general incapacity beina: made, by
personal pro- | • / 7x r- i » • / ^
perty. another section («) 01 the Act, with regard to a will

of personalty by a soldier or sailor who is an infant (e) )

we may add that of persons who cannot make a will

on account of natural or temporal incapacity, such as

idiots, lunatics, those who from old age or other causes

have outlived their understanding, or who are subject

to undue influence, and of persons who are disabled by

statute (/) on account of their being sentenced to

death, or undergoing j)enal servitude, for any crime.

Wills of Married women, it will be noticed, are under the

wouibn. same disability as before the Act ((/). By an old

statute of Henry the Eighth relating to wills (^), but

repealed by the present Wills Act (i), it was enacted (7 )

that no will made of any lands, manors^ or other here-

(«) s. 3.

(b) S. 7.

(c) S. 8.

(d)S. II.

(e) Re McMurdo, L. R. i P. & M. 540.

(/) 33 & 34 Vict. c. 23.

(y) See Thomas v. Jones, 2 .J. & H. 475.
(h) 34 & 35 Hen. VIII. c. 5.

(/) 7 Wm. IV. & I Vict. c. 26, s. 2.

(i)S. 14. .
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ditaments, by any married woman, should be effectual.

A married woman is, therefore, unable to make a will

of freeholds or copyholds, not belonging to her for her

separate use, except in execution of a power of appoint-

ment ; which must, moreover, in the case of copyholds,

have been created by a surrender in her favour (k).

But if the power exists, it is no objection to her exer-

cise of it that she has thereby a dominion over land,

and is not merely an agent carrying out the wishes of

the person who created the power (/). She may dis-

pose by will of her estate or interest in any land which

has been settled to her separate use (vi), or to which

she has become entitled for her separate use under the

provisions of the Divorce Acts (,n), or of the Married

Women's Property Acts (o) ; since in respect of these

she is considered a fevie sole, the statute of Henry the

Eighth being held not to apply to land settled to a

married woman's separate use, inasmuch as this form

of property did not exist at the time when the Act

was passed. She may also dispose by will of leaseholds,

although not held to her separate use, provided her

husband gives his consent to her doing so by some

specified will (p), does not die during the coverture

(for this operates as a revocation of his assent (q) ), and,

if he survives her, either expressly repeats his assent ('/),

or does not revoke it before her will is proved (s).

We next come to the execution and attestation of Execution ami

wills. Before the passing of the Wills Act, a will of ^nis.^'^

personal estate might, under certain circumstances, be

made by parol, and if in writing did not require any

(k) Doe V. Bartle, 5 B. & Aid. 492, Sug. Wills,' 9.

(Z) Sug. Pow. 153.

(m) Taylor v. Mcach, 13 W. R. 394.
(n) 20 & 21 Vict. c. 85, ss. 21, 25 ; 21 & 22 Vict. c. 108 ; re Elliott,

L. R. 2 P. & M. 274.

(o) 33 & 34 Vict. c. 93 ; 45 & 46 Vict. c. 75.

(p) It. V. Bettcsicorth, Str. 891.

(5) NoUe V. Willork, L. R. 8 Ch. 778.

()) Maas V. Sheffield, i Rub. 364.

(s) I Wins. Exors. 55.
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attestation. A will of real estate, on the other hand,

was invalid unless attested by three witnesses. The

present Act has established a uniform rule for the

execution of every kind of will. It enacts (t) that no

will (a term which includes a codicil to a will) shall

be valid unless it shall be in writing and executed in

the manner thereinafter mentioned
;

(that is to say)

it shall be signed at the foot or end thereof, by the

testator, or by some other person in his presence

and by his direction ; and such signature shall be

made or acknowledged by the testator in the presence

of two, or more, witnesses, present at the same time
;

and such witnesses shall attest and shall subscribe the

will in the presence of the testator, but no form of

attestation shall be necessary. It is further enacted (u)

that no appointment made by will in exercise of any

power shall be valid, unless the same be executed in

the manner required by the Act for the execution of

wills : and that every will so executed shall, so far as

regards the execution and attestation thereof, be a

valid execution of a power of appointment by will,

notwithstanding it shall have been expressly required

that a will made in exercise of such power should be

executed with some additional or other form of execu-

tion or solemnity.

Will need not, The Writing of a will need not, necessarily, be in

in ink.^"
^' ^

i'cik : pencil writing will be sufficient, although objec-

tionable both on account of its liability to obliteration,

and because where a will is partly in ink and partly

in pencil, the words in pencil may be' rejected if the

will is sensible without them (v). The will may con-

sist also, in part, of a printed form filled up in writing,

or may even be in numbers and letters (w) explained

by a key, but the first-mentioned form of will may

(0 s. 9.

(u) S. 10.

(f) Jie Adams, L. R. 2 P. & M. 367.

[w) East V. Twyford, 4 H. L. C. 5 1 7.
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give rise to difficulties in probate (x), whilst the dis-

advantages of the second are obvious.

If the will is in writing, nothing inserted in it by

the testator before its execution can be altered after

his death. In a modern case (y), the residuary clause

of a will was in the following terms :
—" The trustees

to stand possessed of all the residue of my real estate

in trust," &c. It was proved, conclusively, that the

testator had intended to include his personal estate in

this clause, and the Court of Probate was asked to

carry out his wishes by striking out the word " real,"

but the judge (Sir J. Hannen) refused to do so, hold-

ing that, in the absence of fraud or mistake made
without the knowled'ge of the testator, the Court has

no jurisdiction to correct any error which may have

crept into a will. With respect to changes made in

a will after its execution the case is different, for the

Act says (^) that no obliteration, interlineation, or

other alteration, made in any will after the execution

thereof, shall be valid or have any effect, except so

far as the words or effect of the will before such

alteration shall not be apparent, unless such alteration

shall be executed and attested in the same manner as

a will. But it is provided that such alteration shall

be duly executed if the signature of the testator and

the subscription of the witnesses be made in the

margin of the will near such alteration, or near a

memorandum referring to such alteration, and written

in some part of the will. If, therefore, there is an

unattested alteration in a will, and the will is intel-

ligible without such alteration, the latter will be struck

out of the will unless it can be proved to have been

made before the will was executed. It has been said

that there is no presumption of law that an alteration

was made at any particular time, but that the omts of

(x) See 2 Rob. i I5n ; ^e Bilkes, L. R. 3 P. & M. 164.

{}/) Harter v. llarter, L. R. 3 P. & M. 11.

(j) S. 21.
* 2D
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proving that it was made before execution lies, gene-

rally speaking, upon the person who would derive

advantage from it (a). In another case (b), however,

a distinction was made between interlineations and

any other alterations ; it being held that the Court is

not precluded, by the absence of direct evidence, from

considering the nature of an interlineation and the

internal evidence, if any, furnished by the document

itself; but may admit the interlineation to probate,

although there is no evidence that it was made before

the will (c). However, it is always better to attest

every alteration in a will, although it may have been

made before the will was executed ; since, unless the

signature (d), or the initals (c), of the testator, and

of the witnesses, are placed in the margin near the

alteration, or unless there is some attested memorandum
referring to the alteration, the Court of Probate will

require evidence that it was made before the execution

of the will.

Signature. The next point to be noticed is, that the will must

Position of the be signed at the foot or end thereof. Non-compliance
signatures.

-vvith this apparently simple direction formerly made

Wills Act many wills invalid (/), and consequently there was
Amendment

^^^^^^^ ^j^^ ^-jjg ^^^ Amendment Act (g), which

applies to every will which had not, prior to the 1 7th

of June 1852, been pronounced to be defectively

executed. This Act provides (h) that a will shall be

valid if the testator's signature shall be so placed at, or

after, or following, or under, or beside, or opposite to,

the end of the will that it shall be apparent on the

face of the will that the testator intended to g-ive effect

(a) Per V. C. Wood, Wdliams v. Ashton, I .J. & H. 115, 118.

(6) Ee Cadge, L. R. i P. & M. 543.
(c) And see Re Uindmarch, L. R. i P. & M. 307 ; Dench v. Dench,

2 P. D. 60.

(d) Re Wingrove, 15 .Tur 91.

(c) Re Hinds, 16 Jur. 1 161.

{/) See the cases collected in Deane on Wills, pp. 75, et seq.

(g) 15 & 16 Vict. c. 24.

(/i) S. I.
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by siicli liis signature to the writing signed as liis

will ; and that no such will shall be affected by the

circumstance that a blank space shall intervene

between the concluding word of the will and the

signature ; or by the circumstance that the signature

shall be placed amongst the words of the testimonium

clause, or of the clause of attestation ; or shall follow,

or be after, or under, or beside, the names, or one of

the names, of the subscribing witnesses ; or by the

circumstance that the signature shall be on a side, or

page, or other portion of the paper or papers contain-

ing the will, whereon no clause, or paragraph, or

disposing part, of the will shall be written above the

signature ; or by the circumstance that there shall

appear to be sufficient space on or at the bottom of

the preceding side or page, or other portion of the

same paper on which the will is written, to contain

the signature. Under this Act, a will has been held

to be well executed whore the testator's signature

and the attestation of the witnesses were alone written

across a side of a sheet of paper of which two other

sheets were filled up by the words of the will (i)
;

and where they were written alone on one of several

sheets of paper, although there was room for them at

the end of the previous sheet (J).

The will may be signed either by the testator or signature by

by some other person in his presence and by his

direction ; but such signature must be made or ac-

knowledged by him in the presence of two or more

witnesses, present at the same time. If the testator

cannot write, or is too ill to write, he may either make Signature on

his mark (/v), or direct his signature to be made for testator,

him. This may be done by one of the attesting wit-

(i) Re Wright, 4 Sw. & Tr. 35 ; i?c Coombs, L. R. i P. & M. 302 ;

Re Jones, 13 W. R. 414 ; Re Archer, L. R. 2 P. & M. 252.

(j ) Re Williams, L. R. i P. & M. 4 ; Hunt v. Hunt, L. R. i P. & M.
209 ; see also Re Ainsworth, L. R. 2 P. & M. 151 ; Re Arthur, L, R. 2
P. & M. 273 ; Re Wotton, L. R. 3 P. & M. 159.

{k) See I Jar. Wills, no.
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nesses (/) ; and it will be a good execution if the

witness signs his own name, stating in the will that he

does so on behalf of the testator, in his presence, and

by his direction (w(). But it is essential that the tes-

tator should know, and approve of, the contents of the

will at the time of its execution (?^).

Signature or Both the witnosses must be present when the will
ackiiowledg- .. -, , .. , itt/st ti i

meat by the IS Signed or when it is acknowledged (o), but although
testator. ^^^ ^^^ requires the signature to be made in the pre-

Tresenceofthe sence of two witnesses, it does not make it requisite
iMtuebses.

^j^^^ they should actuall}' see the testator write. It is

sufficient if they see him in the act of writing what is

presumably his signature (2^) ; or even if they are in

such a position that they may, if they please, see him

in the act of writing (q). It is, however, essential that

there should be a possibility of the witnesses seeing the

testator write, and that his signature should be made
before those of the witnesses are affixed to the will (r).

Signature by If he has already affixed his signature to the will, he
wi nesaes. ^^^ acknowledge it in the presence of the witnesses.

No particular form of acknowledgment is necessary,

nor need the testator say in so many words that the

signature is his (s) ; and very slight acts on his part will

be held to amount to an acknowledgment (t). The

witnesses must, at the time of the acknowledgment, see,

or have the opportunity of seeing, the signature of the

testator, and if such be not the case, the will will not be

properly acknowledged, even though the signature is in

fact affixed to it, and the testator states to the witnesses

(I) lie Bailey, I Curt. 914 ; Smith v. Ilarris, i Kob. 262.

(w) Re Clark, 2 Curt. 329.

(«) Hadilow V. Stobie, L. R. i P. & M. 64 ; see Clenre v. Clearc, L.

R. I P. & M. 655 ; Alter v. Athimon, L. R. I P. & M. 665.

(0) Re Ayling, I Curt. 913 ; Re Mansfield, I No. Cas. 362.

(p) Smith V. Smith, L. R. i P. & M. 143.

(9) Newton v. Clarke, 2 Curt. 320 ; and see Casson v. Dade, i Bro.

C. C. 98.

(r) Re Olding, 2 Curt. 865 ; Re Byrd, 3 Curt. 117.

(.?) Keigtuin v. Keigivin, 3 Curt. 607, 611.

(t) See Re Warden, 2 Curt. 334; Gaze v. Gaze, 3 Curt. 451.
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that tlie document before them is liis will (k). A
witness may sign by means of a mark, wliicli will be a

good signature altliougla a wrong surname is written

opposite to it, if it is clear that the will was otherwise

properly attested (v) ; and a witness may make a mark
even though he can write (^lu). The testator must be

in such a position that he can see the witnesses sign

(x), and must also be aware that they are signing (2/)

;

but it is not necessary that one witness should sign in

the presence of the other.

The witnesses must not only subscribe the will : Attestation of

they must also attest it. Now to "attest" a will
^''^ "''^^•

means to put one's name to it as bearing witness to

the fact of its having been signed by the testator.

A signature, therefore, appended without the inten-

tion of attesting the will does not constitute the per-

son signing a witness. Where, for instance (z), a

will was signed at the end of the first page by the

testator and by one other person as a witness, and at

the top of the next page there was a memorandum
referring to the testator's property, followed by the

signatures of three other persons, it was held that

these last had not signed as witnesses, and that the

will was, therefore, invalid. But the fact of a witness

signing also in another capacity,—as where a man
witnessed a will, and wrote opposite his name
" executor," instead of " witness,"—will make no dif-

ference (a).

The Act says that no form of attestation shall be Form of at-

necessary ; and it has been decided that this obviates
*®^*''*^°'*-

the necessity of any form at all, not merely of any

(m) Re Gtinstan, 7 P. D. 102.

(v) Re Ashmore, 3 Curt. 756.
(w) Re Amiss, 2 Rob. 116.

(x) Newton v. Clarke, 2 Curt.320 ; Nwton v. Bazett, 3 Jur. (N.S.)

1084.

(y) Jenner v. Finch, 5 P. D. 106.

(z) Re U'i'son, L. R. i P. & M. 269.
(a) Griffiths v. Griffiths, L. R. 2 P. & M. 300.
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particular form (&). But it is always desirable to add

an attestation clause to a will, since, without it, pro-

bate will not be granted unless evidence is given, if

obtainable, that all the formalities required by the Act

have been complied with (r).

Selection of In Selecting witnesses for a will, care should be
witnesses.

taken not to include any persons on whom any benefit

is conferred by the will. For the Wills Act enacts (d)

that if any person shall attest the execution of any will

to whom, or to whose wife or husband, any beneficial

devise, estate, interest, or appointment, of, or affect-

ing, any real or personal estate (other than charges

and directions for the payment of debts), shall be

thereby given, such devise, estate, interest, or appoint-

ment shall, so far as regards such person, or the wife

or husband of such person, be utterly null and void
;

but such person may still be admitted as a witness to

prove the execution of the will. It is also provided

that a creditor who attests a will providing for pay-

ment of debts (e), or a person attesting a will of which

he is appointed executor (/), shall be competent to

prove its due execution. The fact of a person to whom
a gift is made upon trust being a witness does not

invalidate the gift, even when the particular way in

which it is to be applied for the benefit of the object

designated is left to his discretion (g). If a will has

been inadvertently attested by two persons, one of

whom takes some benefit under it, it is not necessary

/ to make a new will ; for a codicil witnessed by two

indifferent persons, and confirming the will, makes the

gift valid (h). When a will has been signed by the

testator and attested by two witnesses, and afterwards

(h) Re Thovias, 7 W. K 270 ; Bri/an v. WJiitc, 2 Rob. 315.

(c) Ee Diaper, 3 N. R. 215.

(d) S. 15.

(e) S. 16.

(/) S. 17.

(f/) Cres-tiveH v. Creg^v-eV, L. R. 6 Eq. 60.

(A) Anderson v. Anderson, L. K. 13 Eq. 381.
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a third person adds his name, the Court of Probate will

not, without cogent evidence, come to the conclusion

that that third person signed as a witness, and will

therefore incline to strike out his name (i). But if he

has signed as a witness, although after the other two,

and the will has been admitted to probate with the

names of the three as witnesses, he cannot take any

benefit under the will (j). It would seem to be clear

that the subsequent marriage of a witness to a person

entitled to the benefit of a devise or bequest would

not invalidate that devise or bequest (k-).

It may be mentioned here that a will of land is By what law-

governed by the law of the country in which the land governed,

is, not by that of the country where the testator is

domiciled. Hence, a will devising real estate situate

in England must, in order to be effectual, be made in

compliance with the law of this country ; if written in

a foreign language it must contain expressions which

would, if translated into English, comi3rise and destine

the land in question, and it must be executed and at-

tested in precisely the same manner as if it were made
in England (/). And although a will of personal pro-

perty is, generally speaking, governed by the law of

the testator's domicile, an exception obtains to this

rule in the case of leaseholds ; since leasehold property

is part of the territory of the country in which it is

situate, and a will disposing of leasehold estate in

England must, therefore, conform to the requirements

of the English law (in).

The Wills Act also defines the estates and interests What property

in land which may be disposed of by will. These posed of by
wiU.

(i) Re Sharvian, L. R. i P. & M. 661, 663; Ee Pursjlove, 26 L. T.

(N.S.) 405.

{j) Cozens V. Crout, W. N. (1873) 144.

(k) Hay & Jar. Wills, 2Q".

{I) I Jar. Wills, I.

(m) Freke v. Carhcry, L. E,. 16 Eq. 461.



424 OF CONVEYA>XIXG.

include (ii) all real and all personal estate to which

a testator is entitled, either at law or in equity, at

the time of his death ; and which, if not so devised,

bequeathed, or disposed of, Avould descend upon the

heir at law or customary heir of him, or, if he became

entitled by descent, of his ancestor, or upon his exe-

cutor or administrator. It is also provided that the

power of disposition by will shall extend to copyholds,

notwithstanding that the testator may not have sur-

rendered the same to the use of his will, or notwith-

standing that, being entitled as heir, devisee, or other-

wise, to be admitted thereto, he shall not have been

admitted thereto, or that the same, but for the Act,

could not have been disposed of by will. The power

of disposition extends, moreover, to estates pur mitre

vie ; to all contingent and future interests in real or

personal estate ; and to rights of entry, including also

such of the above-mentioned estates and interests as

the testator may be entitled to at the time of his death,

notwithstanding that he may have become entitled to

the same subsequently to the execution of his will.

The Act, therefore, enables a testator to devise and

bequeath all estates in land except those held in joint-

tenancy, or for an estate tail, or an estate in quasi tail,

that is, an estate pur autre vie given to a man and

the heirs of his body ; for since none of these estates

descend to a man's heir, executor, or administrator,

they do not come within the Act. The statute enlarges

Changes made the former rule of law, by enabling a man to devise all
bv the Act. ^ , -,, i • i i • • i i 'i • r. i •

Freeholds, freeholds to which he is entitled at the time of his

death, although he may have acquired them subse-

quently to the date of his will ; whereas, previously to

the Act, a devise of freeholds could only include those

belonging to the testator at the time when he made
his will ; even though the will purported to devise all

lands which he should have at the time of his decease (o).

(n) S. 3.

(0) BunUr v. Coke, Salk. 237.
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The Act also increases tlie power of devising- copyholds, Copyholds.

for a former Act (p), which partially did away with

the necessity of a surrender of such estates before they

could be disposed of by will, did not extend to the case

of a devise by a devisee (q), or by a purchaser (r), who

had not himself been admitted. But, notwithstanding

the expression, " which if not so devised would devolve

upon his customary heir," the Act has not done away

with the old rule that a devise of copyholds conveys

no title to the property until the devisee has been ad-

mitted j and the legal estate therefore, in such a case,

still remains in the heir of the copyholder until the

admittance of the devisee (s).

In order still more effectually to guard against a wills to be

testator's dying intestate as to any part of his pro- speaking im-

perty, the Act provides that, unless a contrary inten-
^^f^^j^g^^^^^j.]^

tion shall appear by the will, every will shall be of the testator,

construed, with reference to the real and personal

estate comprised in it, to speak and take effect as if

it had been executed immediately before the death of

the testator (t) ; that a residuary devise shall include EesUluary

estates comprised in lapsed and void devises (^u) ;
that dude lapsed

a general devise of the land of the testator, or of his •'^?^^ ^^^'^ ^^-
o

^

' vises.

land in any place, or in the occupation of any person. General devise

or otherwise described in a general manner, shall *°pyhoWs and

include copyhold and leasehold as well as freehold leaseholds.

land (v) ; that a general devise or bequest of the- real
of ap^Joini'mlnt

or personal estate of a testator shall include any real executed by
J- '' general devise.

or personal estate which he may have power to

appoint in any manner he may think proper (w) ;
and

that a devise of real estate without any words of Devise without
words of

{}-)) 55 Geo. IIL c. 192.

iq) Doe V. Laics, 7 A. & E. 195.

(?•) Matthew v. Oshorne, 13 C. B. 919.

(s) Glass v. Richardson, 2 De G. M. & G. 658 ; Garland v. Mead, L.

R. 6 Q. B. 441, 449.
(0 S. 24.,

(«) S. 25.

{v) S. 26.

(w) S. 27.
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limitation to limitation shall pass the whole of the estate or interest

therein

will (x).

^mpie.^" therein which the testator had power to dispose of by-

How contrary In Considering whether property passes by virtue
intention is ^ p^, ,. ,, • ^ i i ^

showu. 01 any oi those sections, the test is whether the lan-

guage of the will necessarily prevents it from so doing.

If it does, of course, the sections do not apply. Thus,

in a case (y) where a testator devised " all the real

estate of which I am now seised," bequeathed his

personal estate without any such form of expression,

and in other parts of his will, when using the word
" now," clearly alluded to the time when he was making
his will : it was held that this devise did not pass real

estate which he had acquired after the date of his

will. Again, where (z) a testator devised " all my
freehold estate which I purchased from B," it was
held that this particular description of the property

as " freehold " prevented the will from passing a

piece of leasehold land, mixed up with the freehold,

which the testator had purchased from B., and the

freehold reversion in which he had acquired after the

date of his will. But the mere use of words which

might refer to the date of the will does not jDreveiit

after-acquired property from passing, when such

words are only used as jDart of a general descrip-

tion of property included in the will. Hence, a

devise of " the house in which A. now resides " has

been held to pass a garden purchased by the testator

after the date of his will, and attached to the house (a).

On the same principle, a devise of' " real estate of

which I am seised," has been held to include after-

acquired property (b) ; and a gift of " my mansion

(x) S. 28.

(y) Cole V. Scotf, i M. & G. 518.

(2) Emuss V. Smith, 2 De G. & iSm. 722.
(a) Re Midland Rij. Co., 34 ]>eav. 525.

(6) lAlford V. Powjjskeck, 30 Beav. 300 ; Lartqdale v. Briggs. 8 De G.

M. & G. 391 ; and see Goodlad v. Burnett, i K. & J. 341, 348 ; O'Toole

V. Browne, 3 E. & B. 572.
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called C. Court," to compreliend lands afterwards

purchased, and thrown into the grounds attached to

the mansion (c). As regards a contrary intention

appearing in the will by a reference to the tenure of

property, it was decided, in one case, that the mere

description of land as " leasehold " did not prevent the

whole of the testator's estate in it from passing by the

will, although he had, after the date of his will, pur-

chased the fee-simj)le reversion in the land, and thus

put an end to its character of leasehold (rf). And in

a more recent case, where a testator had bequeathed to

his wife " all my term and interest in the leasehold

dwelling-house in which I now reside," and afterwards

purchased the fee-simple reversion of the property, it

was held that the will passed the whole fee-simple to

the wife (f).

In enacting that a general devise of the testator's land Change made

shall include leaseholds, unless the will shows a contrary ^^^l ^^^ leuse^

intention, the Act has made another change in the law Isolds,

of wills. Formerly a devise of " lands," or of " lands

and tenements," did not include leaseholds, unless, at

the time of the devise, the testator had no freehold

lands which could pass by his will (/). Since the

passing of the Act, the presumption is that such words

do include leaseholds (//). And not only the word
" lands," standing alone, but even additional expres-

sions, which would seem to apply particularly to free-

holds, may now, when used in a general devise, pass

the testator's leaseholds. Thus, in one case (Ji),

leaseholds were held to be included in a devise of " all

my lands and all other my real estate
;

" and the

same effect was given to a devise of " all my freehold

(c) Castle V. Fox, L. H. 11 Eq. 542.
(d) Cox V. Bennett, L. R. 6 Eq. 422 ; and see Miles v. Miles, L. R i

Eq. 462.
(e) Saxton v. Saxton, 13 Ch. D. 359.

(/) Hose V. Bartlctt, Cro. Car. 292 ; Thompson v. Laidcy, 2 Bos. &
Pul. 303.

(,'/) See Prescott v. Barker, L. R. 9 Ch. 174, 186.

0>) Wilson V. Uden, 21 L. J. ^Q. B.) 385.
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land," when the leasehold property, sought to he

included in this devise, was one of which the testator

had the reversion in fee-simple at the expiration of

three years from the end of his term (i).

As to land of A general devise of real and leasehold estate would,

is trustee or bcforo the Wills Act, have passed all land of which
mortgagee.

^}^g testator was, at the time of making his will, seised

or possessed as a trustee or as a mortgagee (y),

unless there was something in the will inconsistent

with such a construction (A'). And the rule was

extended by the opei'ation of the statute to all estates

or interests so vested in the testator at the time of

his death. The question whether a general devise of

land which the will also charged with payment of

the testator's debts, or of legacies bequeathed by him,

would pass land of which he was, when he died, sole

trustee or mortgagee, gave rise to considerable differ-

ence of judicial opinion (/). But such questions

cannot arise in regard to wills coming into operation

after the 3 i st December i 8 8 i , for, as to these, the

Conveyancing Act, 1 8 8 i , has enacted (in) that where

an estate or interest of inheritance, or limited to the

heir as special occupant, in any tenements or heredi-

taments, corporeal or incorporeal, is vested on any

trust, or by way of mortgage, in any person solely,

the same shall, on his death, notwithstanding any testa-

mentary disposition, devolve to and become vested in

his personal representatives or representative from

time to time, in like manner as if the same were a

chattel real vesting in him or them. And for the

purposes of that section the personal representatives,

for the time being, of the deceased are to be deemed in

(i) Mattheics v. Matthews, L. R. 4 Eq. 27S ; and see Gully v. Davis,

L. R. 10 Eq. 562.

( / ) Wall V. Brif/Jd, I J. & W. 494 ; Brayhrohe v. Inship, 8 Ves. 417.

[k] Ex parte Marshall, 9 Sim. 555 ; liackham v. Skldall, 16 Sim. 297.

(I) See Re Stevens, L. R. 6 Eq. 597 ; Jic Broxon and Sibly^s Contract,

3 Ch. D. i=;6 ; Re Belllss Trusts, 5 Ch. D. 504.

{m) 44 & 45 Vict. c. 41, s. 30.
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law his heirs and assigns within the meaning of all

trusts and powers.

The old rule as to the exercise of a power of As to powers of

appointment by will was that a general devise did not

operate as an execution of a power, unless the testator

showed by his will an intention that it should have

that effect ; the presumption, therefore, being against

the power having been so exercised (w). Now, under

the Act, the rule is the other way, and the presumption

is that the testator did intend to exercise his power;

and any one maintaining the negative must establish

his case by showing that a contrary intention appears

by the will. In a case (0) where there were two

settled estates, A. and B., the testator, who had no

power of appointment over estate A., but a general

power of appointment over estate B., with a remainder,

in default of his appointment, in favour of other

persons, in his will referred to, and confirmed, the

deeds by which both estates had been settled,, and

then made a general devise of his real estate ; it

was held that the reference to the settlement applied

only to estate A., a,nd that the general devise operated

as an execution of his power to appoint estate B.,

especially as he had no real estate besides A. and

B. {p). It is to be noticed that the Act only speaks

of a power to appoint in any manner the testator may
think proper. A general devise cannot, therefore,

operate under the Act as the execution of a power to

appoint in such manner as the testator may think

fit, but amongst specified objects only {q).

Before the passing of the Wills Act, a devise, by an As to devise

owner in fee-simple, of " lands," or even of " lands,
^f iSaZnl'

tenements, and hereditaments " (7"), conferred on the

{n) Clere's Case, 6 Rep. i"]^ ; Andretvs v. Emmott, 2 Bro. C. C. 297, 300.

(0) Lake v. Currie, 2 Be G. M. & G. 536, 550.

(p) And see Hatcliins v. Osborne, 3 De G. & J. 142.

(7) Clove V. Aivdrii, 12 Beav. 604.

(»•) Hopewell v. Ackland, Salk. 238.



430 OV CONVEYANCING.

devisee an estate for life only, unless tlie devise con-

tained words of limitation. Now, as we have seen,

such a devise will, in the absence of apparent intention

to the contrary, give an estate in fee-simple. It has

been decided (s) that a general devise to A., followed

by an expression of intention that B. should enjoy all

the testator's estate, which was to be absolutely at his

free will and disposal, gave A. an estate for life only
;

the fact that the gift to B. could have no effect if A.

took an estate in fee-simple, being considered a suf-

ficient indication of an intention that the latter should

not take more than a limited estate. But a gift to a

person of " the house she now lives in," although with-

out words of limitation, was held not to show any

intention to give her a life estate only ; she therefore

took the whole of the testator's estate in the property

in question (t). And an intention to confer a limited

estate will not be implied from the fact that proper

words of inheritance have been employed in conferring

estates in fee in other parts of the will (u).

Revocation of The next branch of our subject is the Revocation of

-p . Wills. Before the passing of the Wills Act, a man'sBy mainage. i o J

will was presumed to be revoked by the fact of his

subsequently marrying and having a child born to him.

But this presumption might be rebutted by the sur-

rounding circumstances, as when the testator had, by

siich a will, provided for a future wife or for future

childi'en (y), or where the children of the marriage

could obtain no benefit by the revocation of the will (lu).

A woman's will was absolutely revoked by her marriage

alone, although she might happen to survive her hus-

band. The law relating to the will of a woman re-

mains almost unaltered, but a change is made by the

(s) Gravenor v. Watlcinf, L. R. 6 C. P. 500.
(t) Reaij V. RmcUnson, 29 Beav. 88.

(u) Winlcn V. Wisden, 2 Sm. & Giff. 396,'405.
(?) Sug. Wills, 58.

(w) See Sheath v. York, l Ves. & B. 390.
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present Act with regard to the will of a man. For it

is enacted (x) that every will made by a man or

woman shall be revoked by his or her marriage, ex-

cept a will made in exercise of a power of appointment,

when the real or personal estate thereby appointed .

would not, in default of such appointment, pass to his

or her heir, customary heir, executor, or administrator,

or the person entitled as his or her next of kin under the

Statute of Distributions (i/). A will is revoked under

this section if made on the same day as, but previously

to, the testator's marriage, even though it appears

from the terms of the will that he did not intend it to

take effect until after the marriage (z). Nothing, there-

fore, can keep alive any will made before marriage,

except the fact that; its revocation cannot give the

property in question to any of the persons mentioned

in the Act. And the rule is not affected by the cir-

cumstance that the revocation of the will cannot pos-

sibly benefit any future husband, wife, or children.

Thus (a), a woman who had a general power of ajD-

pointment over freeholds, with remainder, in default of

such appointment, to her heirs and assigns, exercised

the power in favour of her two children by a first

marriage, and then married again : it was held that

her will was revoked, although the only result of this

was to give the whole property to one of those two

children, as her heir-at-law, without conferring any

benefit on the children of the second marriage. But

a will made in exercise of a power of appointment is

not revoked when its revocation could only give the

appointed property to the same persons as would

take under the settlement in default of appointment,

although they would take in that case as next of kin

of the deceased (&).

{x) S. 1 8.

ly) See Sug. Wills, 55-60.
(z) Otway V. Sadleir, 33 L. T. 46.

(a) VaugJian v. Vanderstrffen, 2 Drew. 165, 168.

(6) Be Fmwick, L. R. i P. & M. 319 ; Re Mc Vicar, L. R. i P. & M.
671 ; Re Worthington, 20 W. R. 260.
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By prosump- The Act goes on to say that no will sliall be revoked

tion.°
"' **"'

^y ^^y presumption of an intention to that effect,

founded on an alteration in the circumstances of the

testator (c) 5 and that no conveyance, or other act,

made or done subsequently to the execution of a will

of, or relating to, any real or personal estate therein

comprised (except any act declared by the statute to

amount to a revocation), shall prevent the operation of

the will with respect to such estate or interest in such

real or personal estate as the testator shall have power

to dispose of by will at the time of his death (cl). This

enactment puts an end to the former unsatisfactory

rule that a devise should not take effect unless the

estate to which the testator was entitled when he

made his will remained unaltered until the time of his

death. The result of this rule was that a fine or re-

covery, made expressly in order to give effect to a

will, operated instead as a revocation of it ; and, in

like manner, that a devise of an estate was revoked

if the testator mortgaged it after making his will, even

though it was re-conveyed to him during his lifetime.

The Act does not, however, apply to cases where the

thing meant to be given is altogether gone. If, for in-

stance, a man by his will gives an estate in land, and

afterwards sells that estate, the devisee has no claim to

the purchase-money, even though the purchase is not

completed until after the testator's death (e). But if the

contract is not carried out, the devisee is, of course,

unaffected by it, and it would seem that a devise of an

estate stated in the will to be already contracted to

be sold would give the devisee the pui'chase-money

of the estate (/). If there is a specific devise of laud,

and after the death of the testator a person purchases

that land in pursuance of an option given to him by

(c) S. 19.

(d) S. 23.

(e) Parrar v. Winterton, 5 Beav. i ; and see Moor v. liaisbeck; 12

Sim. 123.

(/) Sug. V. & P. 191.
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the testator during liis lifetime, the devisee will be

entitled to the pui'cliase-money if the will was made

after the option to purchase had been given, but not

otherwise (g).

With regard to revocation by other means, the Act Other modes
. -, ,-R 1 -11 T -1 J ii ^ of rtjvocatioa.

provides (h) that no will or codicil, or any part thereot,

shall be revoked otherwise than as aforesaid ; or by

another will or codicil executed in the manner required

by the Act ; or by some writing declaring an intention

to revoke the same, and executed in the manner in

which a will is required by the Act to be executed ; or ,

by the burning, tearing, or otherwise destroying the
[^ '^'^'^aju

same by the testator, or by some person in his pre- 't-^^
sence and by his direction, with the intention of re-

voking the same. It will be noticed that a subsequent By will or

will or codicil need not be expressly stated to be a "^ '*^ "

revocation of a former will. If, therefore, there are

two properly executed wills, making different disposi-

tions of the same property, the former of them will be

revoked, so far as concerns that property, by the mere

making of the latter {%) ; even though the disposition

of property contained in the first fails to take effect

owing to its being contrary to law (j) ; but if the first

of two such wills disposes of property which does not

pass under the second, then the first is not revoked, so

far as that disposition is concerned, by the fact that the

second will begins with the words " this is my will
"

(Z^), or even with the words " this is my last will " (/).

Similarly, a codicil to a will confirms such parts of it

as it does not revoke (???). If, however, the second

will, or the codicil, expressly revokes all former wills,

no previous will can, in general, be admitted to probate,

[g) Weeding v. Weeding, i J. & H. 424.
(/(.) S. 20.

(i) Henfreii v. Henfrcy, 2 Curt. 46S.

U) Baker V. Story, 31 L. T. N. S. 631.
{k) Stoddart v. Grant, 19 L. T. 305.

{I) Freeman v. Freeman, 5 De G. M. & Gr. 704 ; Lemaje v. Goodban,

L. R. I P. & M. 57 ; Re Pclchell, L. R. 3 P. & M. 153.

(m) Re Howard, L. R. i P. & M. 636.
* 2 E
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even tlioucfli it may bo referred to by the subsequent

revoking will (h), or though such revoking will cannot

be found (o). But if the clause of revocation in the

second will can be clearly proved to have been intro-

duced by mistake, without the knowledge of the testa-

tor, probate will be granted of the will without the

clause (p).

Y,y writing A will may also be revoked by a writing not in any

will?^
^ '

^
' ^^'^y dealing with the testator's property, provided it

be executed like a will and declare an intention to

make a revocation. Consequently, in a case where a

testator in a letter, signed by him in the presence of

two witnesses, directed his brother to obtain his will

from a third person and burn it without reading it

;

this was held to be a writing declaring an intention to

revoke the will, which was consequently pronounced

invalid {q).

By destruction The other ways in which a will can be revoked are
of the wi

. ^^^ burning, tearing, or otherwise destroying it, by

the testator, or by some person in his presence and by

his direction, with the intention of revoking the same.

Cancellation Before the Wills Act any part of a will cancelled by a

t'ion!'^

^^'"^'^^'
testator became thereby revoked, but cancellation does

not now revoke any part of a will unless the will is

afterwards re-executed (r) ; for the words " otherwise

destroying " only include acts of a nature similar to those

just before enumerated. This rule must often have dis-

appointed the intention of testators who had imagined

that they had sufficiently revoked the whole or part

of their wills. For instance, a will was held valid in

one case (s), notwithstanding that the whole body of

the will was struck through with a pen, the name of

(n) Re Sinclair, 3 Curt. 746.

(0) Wood V. Wood, L. R. I P. & M. 309.

(73) Re Oswald, L. R. 3 P. & M. 162.

\q) Re Durance, IL. R. 2 P. & M. 406.

(»•) Sug. Wills, 47.

(s) Stephens v. Taprell, 2 Curt. 458.

rxAc:y
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the testator crossed out, and the attestation clause and

the names of the witnesses likewise run through with

a pen ; and in another case (t), notwithstanding that

the testator had written the word " cancelled " across

his signature, and added a written declaration that the

will in question was revoked, and that he intended to

make another will. And the fact that a testator, besides

cancelling his will, had thrown it away amongst a heap

of waste papers, has been held to make no difference (ic).

But of course, a complete obliteration of any part of an

executed will revokes that part ; such a case coming

within those provisions of the Act (v) which give effect

to alterations so made that words contained in the will

before such alterations are no longer apparent {w).

As to the various modes of destroying a will which How destrnc-

are mentioned in the Act, it is to be observed that there
accomplish'ed.

are two things requisite to make them effectual revo-

cations. The first is that the destruction, if not the

act of the testator himself, must be in his presence as

well as by his direction. Thus, where a person who
had made a will, afterwards in the presence of two

witnesses expressed a wish to revoke it, and desired

them to take it into another room and burn it, which

was done, it was held that this did not amount to a

revocation, and probate was accordingly granted of a

draft copy of the will (x). And, of course, the destruc-

tion of a will after the testator's death, although done

in pursuance of his written request to that effect, is

inoperative as a revocation of the will (?/). The other

point is, that the destruction of a will must, in order

to be effectual, be accompanied by an intention on the

part of the testator to revoke it. Hence, where a

testator tore up his will under a mistaken impression

(t) He Brewster, 6 Jur. N. S 56.

(u) Cheese v. Lovejoy, 2 P. D. 251,
(v) S. 21.

(w) Townley v. Watson, 3 Curt. 761.

(x) Re Dailds, 29 L. T. 99 ; and see Rooke v. Lawjdon, 2 L. T. 495.
{y) Stockwell v. RitJierton, i Rob. 661, 667.
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tliat it was invalid, and then on second thoughts col-

lected and preserved the pieces, it was held that there

had been no revocation of the will (z). And a similar

decision was given in a case (a) where a testator,

having torn up his will when suffering from delirium

tremens, on his recovery expressed his regret for what

he had done, and preserved the pieces, which had been

collected at the time (h). It must also be clearly

])roved that the intention to revoke existed at the time

of the will being destroyed ; subsequent declarations

by a testatrix that she had destroyed her will with the

intention of revoking it having been held insufficient (c).

'^I'lie Court of Probate will, however, presume that a

will which has remained in the custody of a deceased

person until the time of his death, and the non-existence

of which at his death is clearly proved (d), has been

revoked by him during his lifetime (c). But if a will

has been lost, and the Court is of opinion that it has

not been intentionally destroyed by the testator, verbal,

evidence may be given as to its contents, and such

evidence may consist of declarations made by the tes-

tator, or of statements by a witness who has seen the

will and remembers its contents (/).

It may be added here that whereas formerly a

codicil was revoked whenever the will to which it be-

longed was revoked, a codicil now takes effect inde-

pendently of a will, unless revoked by one of the modes

indicated by the Wills Act. Thus, in one case, a

testator had executed a will and a codicil to that

will, and after his death, his will, not being forth-

coming, was presumed to have been revoked : it was

held, nevertheless, that the codicil having been duly

{z) Giles V. Warren, L. R. 2 P. & M. 401.

(a) Brant v. Bnmt, L. li. 3 P. & M. 37.

(b) And see Poivell v. PowiU, L. P. I P. & M. 209, 212.

(c) Jie Weston, L. P. I P. & M. 6y,.

(d) Finch v. FhirJi, L. R. i P. & M. 371.

(e) Eckersley v. Piatt, L. R. i P. & M. 2S1, 284.

(/) Sagdtn\. ^t. Leonards, L. R. 2 P. & M. 154.
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executed, must be admitted to probate as a will (g).

Neither does a codicil revoking a will necessarily re-

voke a prior codicil to that will. Where a testator had

made a will and two codicils, and afterwards, by a

third codicil, revoked the will except as to a bequest

stated to have been made by it, the two codicils re-

mained valid, notwithstanding the revocation of the

will (/i).

The sections of the Act which have been referred Revival of a

to on the subject of revocation are completed by
^

another (i) which provides that no will or codicil, or

any part thereof, which shall be in any manner re-

voked, shall be revived otherwise than by the re-exe-

cution thereof, or by a codicil executed in the man-

ner required by the Act, and showing an intention to

revive the same ; and that when any will or codicil

which shall be partly revoked and afterwards wholly

revoked shall be revived, such revival shall not extend

to so much thereof as shall have been revoked before

the revocation of the whole thereof, unless an intention

to the contrary shall be shown. Under the old law, if Former rule as

a man made a will, and then a second will revoking ° ^^"^"^ •

the first, and afterwards revoked the second, it would

be presumed, if the first remained in existence, that

the testator had intended to give it the same effect as

if it had never been revoked ( /). The Wills Act re- change niade

quires either that the will should be re-executed, ^ ^ '^ ^*'

which is tantamount to making a new will in the

same terms, or, where the will is revived by a codicil,

that the intention of which it speaks should appear on .

the face of the codicil, either by express words refer-

ring to the will as revoked and importing an intention

to revive it, or by a disposition of the testator's pro-

perty inconsistent with any other intention, or by

(f/) Black V. Johlivg, L. R. I P. & M. 6S5 ; and see Re Savage, L. R.
2 P. & M. 78 ; Re Turner, L. R. 2 P. & M. 403.

(h) Farrer v. St. Catharine's College Camhridye, L. R. 16 Eq. 19.

(t) S. 22.

{j) Goodwri(jht v. Glazier, Burr. 2512.
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some other expressions conveying with reasonable

certainty the existence of the intention in question.

In other words, it was designed by the statute to do

away with the revival of wills by mere implication (/i).

Therefore the fact that a codicil refers to a previous

revoked will is not a sufficient indication of an inten-

tion to revive that will, when it appears from the codi-

cil itself that the reference to the will was made by

mistake (l). Neither can a codicil revive a will which

has been destroyed with the intention of revoking it,

for in that case the will has ceased to exist both in

law and in fact, and a will or codicil cannot incorpor-

ate, or revive, a document which has no existence at

the time when the will or codicil is executed (in).

Lastly, it may be mentioned that, just as a codicil is

not necessarily revoked by the revocation of the will

to which it belongs, so it is not, after having been

revoked, revived by another codicil reviving the will,

unless the subsequent codicil shows an intention to

revive the revoked codicil as well as the will (n). On
the other hand, a codicil revoking part of a will is not,

in its turn, revoked by a subsequent codicil confirming

the will : the effect of the subsequent codicil being to

confirm the will only so far as is consistent with the

revoking codicil (o).

{k) Re Steele, L. R i P. & M. 575, 578.

(/) jRe Wilson, L. R i P. & M. 582.

(m) JIale v. Tohelove, 2 Rob. 318 ; Neioton v. Neioton, 5 L. T. (N.S.)

218 ; Rogers v. Goodenough, 2 Sw. & Tr. 342, 350.
(n) Re Reynolds, L. R. 3 P. & M. 35.

(0) Green v. Tribe, 9 Ch. D. 231.
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Condition of sale as to sending in requisitions after delivery of the,
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ADMITTANCE-(ron<!7JMfrf.)
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Trust in a marriage settlenient for advancement of children, 409.

Proviso in a marriage settlement for raising the expectant portion

of a, ib.

CITY OF LONDON—
Custom of the, 14.

CODICIL—
Must be executed and attested like a will, 416.

Revocation of a will by a, 433.

Revival of a will by a, 437.

Revival of a, by another codicil, 438.

Revocation of a revocatory, by subsequent codicil reviving revoked

will, 438.

COMMON—
Different kinds of, 174.

Copyholder's right to, is founded on prescription, ib.

Copyholder's prescription to rights of, must be reasonable, 175.

COMPENSATION—
Conditions of sale as to, 330, 333.

Doctrine of the common law as to, on sales, 330.

Doctrine of equity as to, on sales, ih.

Purchaser when bound to fulfil contract and take, ib.

Condition of sale as to, cannot cover wilful mis-statements, 332.

Condition of sale as to, only applies to small errors, 333.

CONDITION—
Stranger to a, could not formerly take advantage of it, 60.

Was held to be indivisible, ib.

Present law as to conditions in leases, 62, 63.

CONDITIONAL—
Fee, meaning of, 26.

Estate tail in a manor is a conditional fee, except under a custom, 160.

Limitations, before the Statute of Uses, 212.
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CIONDITIOXS OF SALE—
Difference between, and an agreement, 319.

General rules for preparation of, 321.

As to conduct of sale by auction, 322.

Enactments relating to, 323, 325, 326, 327, 329, 330, 337.

As to payment of a dejjosit, 324.

As to valuation of fixtures and timber, ib.

As to title to be shown by a vendor, 325.

As to dower, 328.

As to recitals, 329.

As to expenses of searches, 329.

As to identity of property, 330.

As to compensation, (6.

As to payment of purchase-money, 334.

As to rents and out-goings, and payment of interest by the pur-

chaser, ib.

As to title-deeds, 337.

As to objections and requisitions, and rescision of the contract of

sale, 338.

As to forfeiture of the purchaser's deposit, 341.

CONSOLIDATING SECURITIES—
Definition of, 280.

Provision of Conveyancing Act, 1881, as to, 281.

Distinction between, and tacking, ib.

Right of, extends to foreclosure action, 281.

Assignee of a mortgagee has right of, 282.

Right of, when may be exercised against mortgagor's assignee, ib.

No right of, against distinct equities of redemption, 283.

When second mortgagee may have right of, 283.

CONTRACT.—See Agreement.

CONVICT—
Administrator of, may lease land belonging to, 40.

CO-PARCENARY—
Estate in, 236.

Always arises by operation of law, ib.

Alienation of an estate in, 237.

Partition of estates in, 237-239.

COPYHOLD—
Tenure, origin of, 21.

Tenure, still considered base, ib.

Tenure, cannot be created at the present day, 157.

Estates, incidents of, 165-177.

Land, may be extended under the .Judgment Acts, 177.

Land, may be forfeited to the lord, ib.

Land, may be devised without previous surrender, 178.

Land, devise of, on trust for sale, ib.

Land, descent of, 179.

Land, enfranchisement of, 180.

Land, statutes relating to enfranchisement of, 180-185.

Land, form of mortgage of, 381.

Devise of a, does not pass the legal estate to tlie devisee until admit-

tance, 425.

A general devise, includes devise of a, ib.
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COPYHOLDER—
Derivation of tlie word, 2r.

Fine is due to lord, on death of a, i66.

May be liable to a fine on change of lord, and for license to demise, 169.

Cannot cut timber or dig for minerals, except by custom, 173.

Right of, to common is founded on prescription, 174.

Prescrijation of, for rights of commons must be reasonable, 175.

Alienation of estate of a, 177-179.

Estate of a, may be seized under a judgment, 177.

Estate of a, may be subject to forfeiture, ib.

CORPORATION—
Ecclesiastical, leases by, 41.

Municipal, leases by, 42.

Religious and charitable, restrictions on acquiring land, ib.

Power of a, to hold land, 130.

Charitable, Mortmain Act relating to, ib.

Not charitable, has a limited power of holding land, 132.

CORPOREAL HEREDITAMENTS—
Definition of, i.

COUNTERPART—
Of a lease, what is the, 346.

Of a lease, exj^ense of preparing, priind facie borne by the lessor,

362.

Rule where, inconsistent with lease, 379.

COURT BARON—
Incident to every manor, 12.

Object of holding, ib.

Fell into disuse, ib.

COVENANT—
Contained in a lease, formerly put an end to b_v merger or surrender

of the reversion, 47.

Now preserved, notwithstanding merger or surrender of the rever-

sion, 48.

As to fixtures, effect of, 59.

Stranger to a, could not formerly take advantage of it, 60.

Statute of Henry the Eighth relating to covenants in leases, ib.

In a lease, when runs with the land, 63.

To stand seised, 303.

What are usual and proper covenants in leases, 362.

In a lease, to pay rent, 372.

In a lease, to pay taxes, ib.

In a lease, to repair, 374.

In a lease, to permit lessor to enter and view the state of repair, ib.

In a lease, to insure, 375.

In a lease, not to use premises for purposes of trade, 376,

In a lease, not to assign or underlet, ib.

In a lease, to deliver up tlie premises in good repair, 377.

In a lease, lessor's for quiet enjoyment, 378.

In a mortgage deed, for Y)ayment of sum lent, 382.

In a mortgage deed, for payment of interest, 385.

Covenants for title, in a marriage settlement, 399.
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COVENANTS FOR TITLE—
Implied, on conveyance of freeholds hy hencficial owner, 350.

Imjilied, on conveyance of freeholds by husband and wife, 352.

Implied, on conveyance by trustee or mortgagee, ib.

Crown does not enter into, on a sale, ib.

Implied, on conveyance of leaseholds by V>eneficial owner, 353.

Implied, on conveyance by mortgagor, 383.

CROWN—
IMay make ordinary leases for thirty-one years or three lives, 40.

May make repairing leases for fifty years, ih.

Commissioners of Woods and Forests maj' grant leases of lands belong-

ing to the, ib.

Debts due to the, when a charge on land, 140.

Never enters into covenants for title on a sale, 352.

CROWN DEBTS—
Estate tail is liable for, 126.

Present law relating to, 140.

CURTESY—
Estate by, is a legal estate for life, 84.

When husband entitled to estate by, 89.

Cannot be out of an estate for lives, ib.

May be barred by instrument conferring the wife's estate, ib.

Takes effect out of both legal and equitable estates, ib.

Husband may have out of laud belonging to wife for her separate

use, 90.

But she may deprive him of it, ib.

None in a manor except by custom, 176.

In manors, birth of issue not always necessary for, ib.

In manors, may be in equitable estates, ib.

CUSTOM—
All dealings in manors are regulated by, 159.

Grants in manors must conform to the, 161.

Amount of fine on admittance to a manor depends upon the, 166,

As to amount of fine on admittance must be reasonable, ib.

May be a special, compelling admittance of a copyliolder's heir, i63.

Amount of steward's fees in a manor regulated by the, 170.

Heriot, origin of, 171.

No curtesy in manors except by, 176.

No freebench in manors except by, ib.

CUSTOMARY COURT—
Establishment of, 20.

All customary tenants bound to attend, ib.

Lord's steward judge of, ib.

Proceedings at, ib.

Lord or steward of a manor may hold, although no tenant be present,

159-

CUSTO:\rARY MANOR—
Dufiuitiou of, 158.
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CY PRES—
Doctrine of, 205.

Application of doctrine of, in limitations by will,

DE DONIS, STATUTE OF—
Reason for passing, 26.

Enactments of, ib.

Remained in force until the year 1473, 116.

DEBTS—
Crown, when a charge on land, 140.

Payment of, out of real estate, 141, 142.

DEED-
Usually accompanied livery of seisin, 11.

"What leases must be made by, 45.

Assignment of a term of years must be made by, 66.

Surrender of a term of years when to be made by, 74.

Creation of an estate for life by, 90.

Assignment of an estate for life must be by, 106.

Surrender of an estate for life must be by, 107.

Barring an estate tail must be inrolled, 125.

Containing protector's consent to barring an estate tail must be in-

rolled, ib.

Barring a quasi estate tail need not be inrolled, 125.

Giving land in mortmain requires inrolment, 130.

Barring an estate tail in copyholds requires inrolment, 160.

DEFEASANCE—
Deed of, 301.

Deeds of, have long fallen into disuse, ib.

DEMISE—
Grant of a term of years is called a, 36.

Words of, in a lease, 368.

DEPOSIT—
Condition of sale as to payment of a, 324.

Payment of a, is part payment of the purchase-money, ib.

Condition of sale as to forfeiture of purchaser's, 341.

DESCENT—
Of a fee simple, 148-156.

Of copyholds, 179.

Of equitable estates, 196.

DEVISE—
Of leaseholds must be made in accordance with the law of England,

423.

Of copyholds does not pass the legal estate to the devisee until

admittance, 425.

Residuary, includes lapsed and void devises, ib.

General, includes copyholds and leaseholds, ih.

Power of appointment may be exercised by a general, ib.

Without words of limitation may pass a fee-simple, ib.
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DISTRESS—
For rent at common law, on what dependent, 49.

Definition of, ib.

Chattels exempted from by common law, 50.

Lodgers' goods when exempt from, ib.

When allowed off the demised premises, ih.

For rent, in pursuance of common law right, waives lessor's right to

a forfeiture, 69.

Ky lessor under statutory power, 74.

Power of, to secure a wife's jointure, 390.

DOUBLE VALUE—
Tenant holding over liable to pay, 73.

DOWER—
Estate in, is a legal estate for life, 84.

Definition of estate in, ib.

Former law of, 85.

Inconvenience of former law of, 86.

What arrears of, may be claimed, ib.

Act, relating to, 87.

Widow may now have, in equitable as well as in legal estates of a

deceased husband, ib.

Widow's chance of, dependent upon her husband's pleasure, 87.

Covenant not to bar, will be enforced, 88.

Condition of sale as to, 328.

Is barred by jointure, 405.

EASEMENT—
Definition of an, 356, note ('/).

Grant of, usually unnecessary in a purchase deed, 356.

ELEGIT—
Effect of writ of, under the Statute of Westminster, 135.

Sheriff may now take all debtor's land under a writ of, 136.

EMBLEMENTS—
Definition of, 33.

Tenant at will when entitled to, ih.

Statute relating to, ib.

Executors or administrators of a tenant for life are entitled to, iii.

Executors or administrators of a tenant in tail are entitled to, 127.

ENFRANCHISEMENT—
Of coi^yholds, 180.

Of copyholds, statutes relating to, 185.

EQUITABLE ESTATES—
Rules relating to, similar to those governing legal estates, 193.

Creation and transfer of, ib.

Creation and transfer of, how to be proved, 194.

Form of words for creating or transferring, 195,

Incidents of, 196.

Alienation of, t6.

Descent of, ib.
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EQUITY OF redemption-
Is the result of a mortgage, 248.

Did not, at one time, exist, ib.

Origin of an, 249.

Creation of an, ib.

Is an estate in land, 250.

Incidents of an, similar to those of a legal estate, ib.

Cannot in general be excluded, 251,

"Who may have an, 253.

May be destroyed by mortgagee's possession, 265.

Mortgagee's possession, to bar, must be adverse, 267.

ESCHEAT—
Derivation of word, 16, note (t).

When occurred, ib.

Became an incident of villein tenure, 19.

ESCUAGE—
Meaning of term, 18.

Became universal in time of Henry III., ib.

Tenure by knight-service sometimes called tenure by, ib.

Tenant in socage liable to payment of, ib.

Tenure by, abolished, 21.

ESTATE—
In land, definition of, 2.

Reason for use of the term, ir.

In land is either freehold or less than freehold, 31.

In a manor, how to be granted, 161.

ESTATE AT WILL—
Definition of an, 32.

Must be at the will of both lessor and lessee, ib.

Usually arises by implication of law, ib.

May exist by express agreement, 33.

Incidents of an, ib.

How put an end to, 34.

Not favoured by the law, 35.

ESTATE BY SUFFERANCE—
Definition of an, 32.

Can only arise by implication of law, ib.

Any recognition of an, converts it into an estate at will, ib.

ESTATE FOR LIFE—
Is an estate of freehold, 83.

Two kinds of, ib.

Who may create a conventional, ib.

Tenant for years cannot create an, ib.

Mode of creating an, 84.

Legal estates for life, ib.

Conventional, may be created by deed, 90.

May be created by will, 91.

Form of words for creating an, ib.

Incidents of an, 95.
*

2 F
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ESTATE FOR LITE- {continued.)

Assignment of an, must be by deed, 106.

Surrender of an, must be by deed, 107.

Will not now be forfeited by tenants' making a feoffment, ib.

Given to a husband by a marriage-settlement, 404.

ESTATE FOR YEARS—
Origin of, 28.

Is less than freehold, 29.

Was always alienable, ib.

Is a "term," 35.

Definition of an, ih.

May be for shorter period than a year, ib.

Who may create an, 36-42.

May arise by implication of law, 44.

For more than three years cannot be created by parol or by writing,

45-
_

Where rent reserved is less than two-thirds of tbe full improved

value of the land, cannot be created by parol or by writing, ib.

Formal words not necessary to create an, ib.

Incidents of an, 46.

May be determined by bankruptcy, 66.

Determined by forfeiture, 68.

Determined by effluxion of time, 71.

ESTATE IN FEE-SIMPLE—
Is absolute or qualified, 128.

By whom created, ib.

Restrictions on holding an, 129.

How may be cieated, 133.

Incidents of an, ib.

Alienation of an, 134.

May be taken in execution under the Judgment Acts, ib.

Descent of an, 148-156.

Act relating to inheritance of an, 148-156.

May be devised without words of limitation, 425.

ESTATE PUR AUTRE VIE—
Meaning of term, 25.

Limitation of an, 92.

Not devisable before the passing of the Statute of Frauds, ib.

General occupant of an, ib.

Special occupant of an, 93.

General occupancy in au, now abolished, ib.

Is chargeable in hands of the lieir, as assets by descent, 94.

If no si)eoial occupant of an, it goes to executor or administrator, ib.

In hands of executor or administrator to be ajjplied as personal

estate, ib.

ESTATE TAIL—
Different kinds of, 112.

Quasi, 113.

Who can create an, ib.

May be created by deed or by will, ib.

Form of words for creating an, ib.

Rule in Shellc/s Case aiJjdicuble to an, 114.
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ESTATE TAIL-(cuiitinued.)

Incidents of an, 114.

Former ways of barring an, ii6.

Right of suffering a recovery was inseparable from an, ii8.

How barred, under the Fines and Recoveries Abolition Act, 120-124.

How barred, when tenant is a married woman, 124.

Assurance barring an, must be inrolled, ib.

Quasi, how barred, 125.

Alienation of an, ib.

May be taken in execution under the Judgment Acts, 126.

Is liable for debts due to the Crown, ib.

Determination of an, ib.

None, in a manor, except by custom, 160.

In manors how barred, ib.

ESTOPPEL-
Lease by, 43.

ESTOVERS—
Definition of, 53.

Tenant for years is entitled to, ib.

Tenant for life is entitled to, 95.

EXCHANGE—
Definition of, 299.

Of what property could formerly be made, ib.

Livery of seisin was not necessary for, 300.

May be made under the Inclosure Acts, 310.

EXECUTOR—
Of a lessee, how protected, 66.

Of a tenant for life must remove fixtures within a reasonable time,

106.

Of a tenant for life is entitled to emblements, in.

Of a tenant in tail, right of, to remove fixtures, 115.

Of a tenant in tail is entitled to emblements, 127.

Of a tenant in fee-simple, right of, to remove fixtures, 133.

Implied covenant for title on conveyance by, 352.

EXECUTORY DEVISE—
Origin of, 214.

Blackstone's definition of an, 215.

Of a term, ib.

EXECUTORY INTEREST—
A consequence of the Statute of Uses, 212.

Rules for the creation of an, 216-219.

None, where limitation can take effect as a remainder, 216.

Time within which an, must take effect, 218.

Alienation of an, 221,

EXTINGUISHMENT—
Of powers, 229.
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FEALTY—
Meaning of, 8.

A principal incident of tenure by Knight Service, ib.

Mode of taking oath of, ib.

Was an incident of socage tenure, lo.

FEE-
Steward of a manor when entitled to a, from tenant, 170.

Occasions on which steward of a manor is entitled to a, regulated by
custom, ib.

Amount of steward's, in a manor must be reasonable, ib.

FEE-SIMPLE—
Distinguished from Fee-tail, 27.

FEE-TAIL—
Origin of, 25.

Originally known as conditional fee, 26.

Reason of name, 27.

For long time inalienable, ib.

FEOFFEE—
Meaning of word, 22.

FEOFFMENT

-

Was accompanied by livery of seisin, 296,

Was sometimes accompanied by a deed, 297.

Former tortious operation of a, ib.

Changes in the law relating to feoffments, 308.

Has not now a tortious operation, 310.

FEUD OR FEE—
Meaning of, 5.

Ultimate ownership of a, remained with the lord, 6.

All fees granted at the Conquest held by Knight Service, 7.

Originally descended only to the tenant's issue, 22.

If tenant had no issue, escheated to the lord, ib.

Consent of lord and of heir at one time necessary for its alienation,

23-

Made alienable by Quia Emptores, 24.

Base, meaning of term, 120.

FEUDAL SYSTEM—
Description of, 6.

FINE—
Was an incident of tenure by Knight Service, 15.

When payable, ib.

Amount of, at first arbitrary, 17.

Amount of, afterwards regulated by the value of the land, ib.

Became an incident of villein tenure, 19.

Levying a, to bar an estate tail, 118.

Less efficacious than a recovery, ib.

Levying a, recognised by statute, 119.

And recovery, abolished, 120.
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FI'N^—{continued.)

Lord of a manor is entitled to a, on the admittance of every new
tenant, 165.

On admittance, is not due until after admittance, ib.

Amount of, on admittance to copyholds depends upon custom, 166.

Rule as to amount of, on admission of one tenant to a single tene-

ment, ib.

Amount of, on admission to several copyhold tenements, 168.

Amount of, on admittance of more than one tenant to copyholds, ib.

Amount of, on admittance of tenant for life and remainder-man to

copyholds, ib.

Amount of, on admittance of joint tenants to copyholds, 169.

Amount of, on admittance of heir or devisee of an unadmitted copy-

holder, ib.

Copyholder may be liable to pay, on change of lord and for license to

demise, ib.

FIXTURES—
Definition of, 55.

Eight to remove, gradually established, 56.

Trade, when removable by lessee, (6.

Domestic, lessee's right to remove, ib.

Agricultural, not formerly removable, 57.

Present law as to removal of agricultural, ib.

Right to remove, by lessee should be exercised during his term, 58.

Effect of covenant as to, 59.

Rules as to, between tenant for life and remainder-man, 106.

Executors of tenant for life may remove, within a reasonable time,

ib.

Tenant in tail may remove any, 115.

Right of executor or administrator of a tenant in tail to remove, ib.

Tenant in fee-simple may remove any, 133.

Right of executor or administrator of a tenant in fee-simple to re-

move, ib.

Condition of sale as to valuation of, 324.

When passed by operative part of a mortgage-deed, 369.

Trade machinery not, within Bills of Sale Acts, 398.

FORECLOSURE—
Action by mortgagee for, 268.

Action for, judgment in, ib.

Final order for, necessary, ib.

Extension of time under judgment for, 269.

Re-opened by mortgagee's receipt of rent, 270.

Re-opened by mortgagee's parting with the mortgaged property, and
by otlier acts, ib.

Sale instead of, when ordered by the Court, 271.

Action for, by second mortgagee, 284.

Sale instead of, may be ordered at tlie request of a second mortgagee,

285.

Equitable mortgagee may obtain, 290.

FORFEITURE

-

When took place, in feudal tenure, 16.

Of a lease, 68.
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FORFEITURE-{ra«<i?j«frf.)
Lessor's right to a, when presumed to have been waived, 68.

Relief against, under Conveyancing Act, 1881, 69.

Copyholder's land may bo subject to, 177.

Of a purchaser's deposit, condition of sale as to, 341. ,

FRANKALMOIGN-
Tenure in, 14.

Fealty not due from tenant by, 15.

Exists at the present day, ib.

FREEBENCH—
Definition of, 176,

None, except by custom, ib.

Husband may defeat, ib.

Dower Act does not apply to, ib.

FREEHOLD—
What are estates of, 31.

Land, form of mortgage of, 365.

FREEHOLDER—
Who is a, 29.

GAVELKIND—
Custom of, 14.

Still prevails in Kent, ib.

Characteristics of, ib.

GENERAL WORDS—
No longer inserted in purchase deeds, 356.

GRAND SERJEANTY—
Tenure by, 21.

GRANT—
Of estates in copyholds must conform to the custom of the manor,

161.

Fitness of lord or steward to make, in copyholds is immaterial, ib.

What property formerly passed by, 298.

Lying in, and lying in livery, ib.

All freeholds now lie in, 310.

GUARDIAN—
Lord was, of infant tenant by Knight Service, i6.

Lord not, of infant tenant by socage, 19.

Of infant tenant by socage was his nearest relation not capable of

succeeding him by descent, ib.

Of infant tenant by socage was bound to account on the infant's

attaining majority, ib.

Of infant tenant by socage could gain no benefit by his marriage, ib.

Of infant, may make leases of infant's land, 39.

Of infant, may surrender lease belonging to him, 76.
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HABENDUM—
OflSce of the, in a deed, 357.

May restrict the words of conveyance, ib.

In a lease, 370.

In a mortgage-deed, 383.

HEIR—
Who is, I.

Word "heirs '' originally synonymous with issue, 22.

Extension of meaning of word, ib.

Consent of, at one time necessary for the alienation of a fee, 23.

Consent of, to alienation became unnecessary, ib.

HEREDITAMENTS—
Derivation of word, i.

Are corporeal or incorporeal, ib.

Definition of corporeal, 2.

Definition of incorpoi'eal, ib.

HERIOT—
In villein tenure corresponded to relief in other tenures, 19.

Custom, origin of, 171.

Custom, distinguished from heriot service, ib.

When lord can claim a, 172,

HOLDING OYER—
By tenant, penalty for, J2-

HOMAGE—
Characteristic of fees, 8.

Mode of doing, ib.

Consequences of, to lord and tenant, 9.

Could be enforced by process of law, ib.

Sometimes done by socage tenant, 10.

Tenants at customary court called the homage, 20.

Tenure by, abolished, 21.

HOTCHPOT—
Clause in a settlement, 408.

HUSBAND—
When entitled to an estate by curtesy, 89,

Estate by curtesy of a, may be barred, ib.

Rights of, at common law in respect of wife's property, 240-242.

Rights of a, to wife's property, how limited in equity, 242.

Rights of a, to wife's property, how affected by statute, 244-247.

On sale of wife's real estate enters into implied covenant as beneficial

owner, 351.

Implied Qovenant for title bj' the, in a marriage-settlement, 401.

Estate for life given to the, by a marriage-settlement, 404.

Proviso in a marriage-settlement for raising portions during the life-

time of the, 409.

Power of, in a marriage-settlement, to jointure a future wife, 411.

Power of, in a marriage-settlement, to charge portions for children

of a future marriage, ib.
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IMPROVEMENTS—
Statutory powers of tenants for life to make, 103.

Kxpenditure upon, of capital money under the Settled Land Act,

1882, 104.

INCOME—
Eestrictions on accumulation of, 219.

Tax, covenant to deduct from rent is superfluous, 372.

Of wife, term for securing unnecessary, 403.

INCORPOREAL HEREDITAMENTS-
Definition of, 2.

No general occupancy of an estate ^3wr autre vie in, 93.

INFANT—
Guardian of, may make lease of lands belonging to, 39.

Cannot make a will of real property, 414.

INHERITANCE—
Of an estate in fee-simple, 148-156,

Act relating to, ib.

INROLMENT-
Of assurance barring an estate tail, 125.

Of deed containing protector's consent to barring an estate tail, ib.

Deed barring a quasi estate tail does not require, ib.

Deed giving land in mortmain requires, 130.

Deed barring an estate tail in copyholds requires, 160.

INSURANCE—
Lessor's having received money for, does not relieve lessee from lia-

bility on covenant to repair, 374.

Covenant in a lease to effect an, 375.

INTERESSE TERMINI—
Meaning of term, 46.

Lessee has only an, until entry, ib.

INTEREST—
Tenant for life must keep down, of charges on the inheritance, 100.

Tenant in tail is not bound to keep down, of charges on the inherit-

ance, 115.

Equitable mortgagee is entitled to, at £4 per cent., 291.

Condition of sale as to payment of, by a purchaser, 336.

Doctrine of equity as to proviso in a mortgage deed for raising rate

of, 386.

JOINT-TENANCY—
Essentials of a, 232.

Creation of a, 233.

Form of words for creating a, ib.

Incidents of a, 232-235.

Release of a, 234.

Severance of a, ib.

Estate in, survives, ib.

Cannot be disposed of by will, 235.

Partition of estates in, 237-239.
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JOINT-TENANT—
Fine payable on admittance of, to copyholds, 169.

May separately put an end to his demise, 234.

Cannot dispose of his estate by will, 235.

JOINTURE—
Meaning of word, 405.

Made in conformity with the provisions of the Statute of Uses bars

dower, ib.

Widow's remedies for compelling payment of, 406.

JUDGMENT—
Estate tail may be seized under a, 126.

Former law of, 135.

Present law of, 136-139.

Registration of, 137.

Entered up after the 28th of July 1864, does not affect land not actu-

ally delivered in execution, 139.

Copyholds may be extended in pursuance of a, 177.

KNIGHT SERVICE—
Definition of, 7.

All fees granted at the Conquest held by, ib.

Principal incidents of, were originally fealty and homage, ib.

Other incidents, 15.

Tenure by, turned into common socage tenure, 21.

LAND—
Has acquired the name of real property, i.

Alienation of, by will not formerly permitted, 27.

Present power of disposition of, 28.

' Estates in, are freehold or less than freehold, 31.

Restrictions on holding, in mortmain, 130.

Alien may now hold, like a natural-born British subject, 132.

Subject to judgments, 136-139.

Subject to crown debts, 140.

Owner of, may lose it by bankruptcy, ib.

Estate in, may be lost under the Statutes of Limitation, 142-148.

Action to recover, must be brought within twelve years from time
when right first accrued, 143.

Will of, is governed by the law of the country where it is situate, 423.

LEASE—
By tenant in tail, 36.

By tenant for life, 37.

By married woman, 38.

By guardian of an infant, 39.

By committee of a lunatic, ib.

By trustee of a bankrupt, 40.

By administrator of a convict, ib.

By the Crown, ib.

By ecclesiastical corporation, 41,

By municipal corporation, 42.
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LEJ^SE—(continued.)

By estoppel, 43.

By implication of land, 44.

For term greater than three years must be by deed, 45.

Reserving rent greater than two-thirds of the full improved value of

the property demised must be by deed, ib.

For alternative jieriod, option of determining is with lessee, 46.

Tenant under ordinary, must enter on the property, ib.

Must be surrendered by deed, 75.

Statutory power of tenant for life to grant, loi.

By joint-tenants, may be determined by a joint-tenant separately, 234,

Formerly required no writing or ceremony for its validity, 299.

Agreement for a, two kinds of, 359.

Agreement for a, must, as a rule, be in writing, 360.

Agreement for a, may be enforced on the ground of part perform-

ance, ih.

Express agreement for a, not usually desirable, 361.

Stipulations to be inserted in an agreement for a, ib.

Agreement for a, should be stated to be such, ib.

Agreement for a, should specify all tlie covenants to be inserted in

the, ib.

Usual and proper covenants in a, 362.

Agreement for a, may arise by operation of law, 363.

Intended for a term, may create a yearly tenancy, 366.

Agent to make a, how must be authorised, 367,

Component parts of a, ib.

Premises in a, ib.

Parties to a, ib.

Recitals in a, are, generally, unnecessary, 368.

Words of demise in a, ib.

Parcels in a, importance of accuracy in framing, ib.

Habendum in a, 370.

Reddendum in a, 370.

Covenant in a, to pay rent, 372.
*

Covenant in a, to pay taxes, ib.

Covenant in a, to repair, 374.

Covenant in a, to permit lessor to enter and view the state of

repair, ib.

Covenant in a, to insure, 375.

Covenant in a, not to use premises for purposes of trade, 376.

Covenant in a, not to assign or underlet, ib.

Covenant in a, to deliver up the premises in good repair, 377.

Proviso for re-entry in a, ib.

Lessor's covenant in a, for quiet enjoyment, 378.

Testimonium in a, 379.

Of land belonging to a married woman must be acknowledged by
her, ib.

Statutory provisions as to leases, ib.

Statutory power to, of trustees of settlements, 410.

LEASE AND RELEASE—
Introduction of, 305.

Mode of conveyance by, ib.

Conveyance by, no longer smployed, 310.



INDEX. 459

LEASEHOLDS—
Title to be shown on s.ale of, 326.

Covenants on sale of, 341.

Forms of mortgage of, 365.

Will of, is governed by the law of England, 410.

A general devise includes a devise of, 412.

LESSEE

—

Meaning of word, 28.

Was originally a bailiff, ih.

Gradual improvement in position of, ib.

Could bring an action of ejectment against his lessor, 29.

Allowed to prove that action against his lessor was fictitious, ib.

Does not hold from the lord iiaraniount, ib.

Formerly entitled to hold his land without paying any rent if his

lessor's estate had been merged or surrendered, 48.

Now bound to pay rent notwithstanding such merger or surrender, ib.

Course to be pursued by, if lessor distrains for rent, 50.

Must pay income tax and deduct it from rent, 53.

Taxes payable by, in absence of agreement, ib.

May deduct from rent" taxes which he was not bound to pay, ib.

Cannot recover amount of taxes if he has paid rent without deduct-

ing it, ib.

Is bound to keep premises wind and water tight, 53.

Is not bound, except by agreement, to do substantial repairs, ib.

Is liable for permissive waste, ib.

Is entitled to estovers, ib.

Must keep distinct boundaries between his own land and his

lessor's, 54.

Is under implied covenant to cultivate the premises in a husband-like

manner, 54.

Is not entitled to commit waste, ib.

Writ of waste against under old law, 55.

Present law as to restraining waste by, ib.

Is entitled to emblements, ib.

When may i-emove trade fixtures, 56.

Right of, to remove domestic fixtures, ib.

Could not formerly remove agricultural fixtures, 57.

Present law as to removal of agricultural fixtures by a, ib.

Should remove fixtures during his term, 58.

May assign his term, imless he has covenanted to the contrary, 65.

Assigning his term remains liable on the covenants of his lease, ib.

Assigning his term entitled to a covenant of indemnity, ib.

When may obtain relief against forfeiture, 69-71.

May quit without giving notice, when his lease is determined by

efl9.uxion of time, 71.

When liable to a penalty for holding over, 73.

When precluded from investigating lessor's title, 326,

LESSOR—
Meaning of word, 28.

Proceedings by, when distraining for rent, 49.

When may follow tenant's goods for distress, 50.

Is not bound to repair, unless by agreement, 54.

Covenanting to repair is entitled to notice of want of repair, ib.
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LESSOR—(coniinucrf.)

"When presumed to have waived his right to a, forfeiture, 68.

Need not, in general, give notice to quit to lessee whose term has come
to an end by effluxion of time, 72.

"When presumed to have waived notice to quit, 73.

When entitled to double value from lessee holding over, ib.

Statutory {)ower of, to distrain for rent, 74.

Title of a, law as to showing, 326.

LICENCE—
Former effect of a, by lessor, 6r.

Present law as to a, by lessor, 62.

Covenant in a lease not to use premises for purposes of trade with-

out, 376.

Covenant in a lease not to assign or underlet without, ib.

LIMITATION—
Conditional, before the Statute of LTses, 212.

By way of use, after the Statute of Uses, 213.

Not considered an executory interest when it can take effect as a

remainder, 216.

Of an executory interest, when must take effect, 218.

Devise without words of, may pass a fee-simple, 425.

LIMITATION, STATUTES OF—
Arrears of rent recoverable under the, 51.

Time for bringing action to recover rent how limited by the, ib.

Arrears of dower recoverable under the, 86.

Time for bringing action to recover land how limited by the, 142-148.

Acknowledgments under the, 146, 260, 268, 273.

Time for bringing an action to recover interest limited by the, 258.

Time for bringing an action to recover money secured by mortgage

limited by tlie, 259.

Equity of i-edemption may be barred by the, 265.

Mortgagee's right to land may be barred by the, 271.

Time for suing on covenants for title, under the, 353.

LIVERY OF SEISIN—
Meaning of, 10.

Applied to every tenant by Knight Service or by socage, ib.

"Various modes of making, ib.

Tenant to whom livery had been made became enfeoffed, 11.

Usually accompanied by charter or deed, ib.

And feoffment, 297.

Was not necessary for an exchange, 300.

Was necessary for a partition, ib.

LOCKE KING'S ACTS—
Change in law made by, 292-294.

LODGER—
Course to be pursued by, if goods are seized for distress, 49.

LORD-
Derivation of the word, 6.

Holding by Knight Service liable to performance of military and

other duties, ib.
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LOUD— {contivvcd.)

Was guardian of infiint tenant by Knight Service, 17.

Not guardian of infant tenant by socage, 19.

Consent of, formerly necessary for the alienation of a fee, 23.

Of customary manor is bound to renew lives, 159.

May exercise prescriptive rights in a reputed manor, ib.

Of a manor may hold Customary Court though no tenant present, ib.

Fitness of, to grant estates in copyholds is immaterial, 161.

Of a manor may admit tenant within or without the manor, and

without holding any court, 164.

Of a manor is bound to observe the confidence on which an estate is

surrendered to him, 165.

Of a manor cannot demand payment of a fine until after the teniint's

admittance, ib.

Of a manor is bound to admit the person entitled, ib.

Of a manor cannot compel the admittance of a purchaser, 166.

Of a manor may make proclamation on death of a tenant, 167.

Of a manor, when may seize absolutely, or quousque, ib.

Of a manor cannot seize as against persons under disability, ib.

Of a manor, when entitled to quit rents, 171,

Of a manor, when entitled to a heriot, ib.

Of a manor and tenant, rights of, as to timber and minerals, 172.

Of a manor not entitled to cut timber or dig for minerals on tenant's

land except by custom, 173.

LORD PARAMOUNT—
Meaning of term, 11.

Sovereign is, ih.

Entitled to oath of fealty from every owner of land, ib.

LUNATIC—
Committee of a, may make lease of land belonging to him, 39,

MAINTENANCE—
Trust for, in a marriage settlement, 409.

MANOR—
Description of, 7.

Part of, kept to form the lord's demesne, the remainder distributed

amongst his vassals, ib.

New, cannot be created at the present day, 157.

Quasi, may be created by statute, 158.

Different kinds of, ib.

Customary, ib.

Reputed, 159.

All dealings in a, are regulated by custom, ib.

Requisites of custom of a, ib.

Estates in a, how to be granted, 160.

No estate tail in a, except by custom, ib.

Barring estates tail in a, ib.

Grants of estates in a, must conform to custom, 161.

Fitness of lord or steward to grant estates in a, is immaterial, ib.

Form of words for granting estates in a, 162.

Every new tenant of a, must be admitted, ib.
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MANOR— (co/i^n»crf.)

Tenant of a, selling his estate must surrender it, 162.

No curtesy in ii, except by custom, 176.

Birth of issue nut always necessary for curtesy in a, ib.

No freehench in a, except by custom, ih.

Freebench in a, liusband may defeat, ih.

Freebench iu a, Dower Act does not apply to, ib.

MARRIAGE—
Meaning of term in tenures, 16.

Claims of lords in respect of, ib.

Values and forfeitures for, abolished, 21.

Revocation of a will by, 430.

MARRIED WOMAN—
Lease by, under Fines and Recoveries Abolition Act, 38.

How must bar an estate tail, 124.

Common law rights of husband in respect of property of a, 240-242.

Husband's rights to property of a, how limited in equity, 242.

Power of disposition over separate estate, 243.

rroi)erty of a, how protected by statute, 244-247.

Can hold property without a trustee, 245.

Can sue and be sued in respect of her separate property, 245.

Carrying on separate trade can be made bankrupt, ih.

Wages and earnings of a, belong to her for her separate use, ib.

Cannot make settlement to defeat ante-nuijtial creditors, 246.

Pin-money of a, meaning of term, 402.

Statutory powers of compelling payment of pin-money and jointure

given to a, 403, 406.

Jointure of a, meaning of term, 405.

Has limited power of making a will, 414.

May dispose by will of personal pro2>erty if husband gives his con-

sent, 415.

MEMORANDUM OF SALE—
Condition of sale as to purchaser's signing, 324.

Auctioneer can sign, for purchaser, ib.

Vendor should, iu general, be named iu, 341.

MESNE LORD—
Meaning of term, ir.

MILITARY SERVICE—
Liability to, was at one time an incident of the possession of land, 5.

A characteristic of tenure by Knight Service, 7.

MINERALS—
Rights as to, of a lord and tenant of cojiyliolds, 172.

In the absence of custom neither lord nor copyholder can take, 173.

Trustee may sell, apart from the land, 226.

MINES—
Tenant for life may work, if they have been lawfully opened by a

preceding tenant, 95.
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MORTGAGE—
Statutory power of tenant for life to make, of settled estate, loi.

Equity of redemption is inseparable from a, 251.

Distinction between a, and a sale with proviso for re-purchase, 252.

By deposit of title-deeds, how vieweol in equity, 279.

By deposit of title-deeds, may secure future advances, ib.

Equitable mortgagee is entitled to a legal, 280.

Form of, of freeholds, 380.

Form of, of leaseholds, ib.

Form of, of cop3'holds, 381.

Of trade machinery requires registration, 398.

MORTGAGE DEED—
Introductory part in a, 382.

Recitals in a, ib.

Covenant in a, for re-payment of sum lent, ib.

Operative part in a, 383.

Parcels in a, ib.

Habendum in a, ib.

Proviso for redemption, 384.

Covenant in a, for payment of interest, 385.

Declaration of joint account in a, on loan by trustees, no longer

necessary, 388.

Covenants by the mortgagor in a, 389, 390.

Statutory power of sale in a, 391,

Testimonium in a, 397.

MORTGAGEE—
Mortgagor may be tenant to his, 254.

May exercise his rights concurrent!)', 258.

Action by, on mortgagor's covenants for payment, ib.

May lose right of suing mortgagor, 260.

In possession, is bound to take due care of the property, 261.

Rights of, if mortgaged estate is an insufficient securitj', 262.

In j)ossession, must account for rents, ib.

In possession, may charge mortgagor with reasonable expenses, ib.

lu possession, must not unnecessarily increase the value of the estate,

263.

Cannot charge for personal expenses, ib.

May appoint a receiver, ib.

In occupation of mortgaged premises, must pay an occupation rent, ib.

In possession, power of leasing under Conveyancing Act, 1881, 263.

In possession, must account, 264.

lu possession, when to account with rests, ib.

Possession of a, may destroy the equity of redemption, 265.

Possession of a, to bar equity of redemption must be adverse, 267.

Acknowledgment of mortgagor's title by a, when one of several trus-

tees, 268.

"When may bring action for foreclosure, ib.

May re-open foreclosure by receif)t of rent, 270.

May lose his security, under the Statutes of Limitation, 271.

Right of a, to recover land is not barred by his own possession in

another capacity, 274.

Rights of a, against tenant of mortgagor, ib.

When entitled to tack, 277-280,
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MORTGAGEE— (roftJmufc?.

)

When entitled to consolidate his securities, 281-283,

Assignee of a, may consolidate, 282.

When may consolidate against mortgagor's assignee, ib.

Equitable, is entitled to a legal mortgage, 290.

Equitable, may obtain a judgment for foreclosure, ib.

Equitable, entitled to interest at /^4 per cent., 291.

May be postponed, ib.

Implied covenant by person conveying as, 352.

Statutory powers of a, 391-396.

Attornment to, by mortgagor, 396.

Real estate vested in a sale, on his death devolves upon his personal

representatives, 428.

MORTGAGOR—
May be tenant for a term to his mortgagee, 254.

Position of a, when not a tenant, 255.

In occupation, not bound to account for rents and profits, ib.

May act in some cases as owner, ib.

When can bring action to recover rent or for trespass, ib.

Power of a, to make leases, 256.

When entitled to redeem, ib.

Implied covenant by person conveying as, 383.

Attornment by a, to mortgagee, 396.

MORTMAIN—
Meaning of term, 129.

Acts relating to, 130.

notice-
To quit need not be given when a term -has come to an end by

effluxion of time, 71.

To quit demised premises, when may be given by parol, 72.

To quit demised premises must usually be half a year's notice, ib.

To quit wliere tenancy is within the Agricultural Holdings Act, 1875,

must be a year's notice, ib.

To quit demised premises, when must be served personally on tenant,

ib.

To quit given by lessor how waived, 73.

OCCUPANT—
General, of an estate pur autre vie, 92.

Special, of an estate pur autre vie, 93.

General, could not be of an estate, pur autre vie in an incorporeal

hereditament, ib.

Cannot be a general, now, 94.

OPERATIVE PART—
Of a purcliase deed, what is the, 348.

Receipt clause in the, of a purchase deed, ib.

In a mortgage deed, 383.

PARCELS—
Meaning of term, 355.

Should, when practicable, be the same as in former title-deeds, ib.



INDEX. 465

PARCELS—(con tin ued.

)

Description of, by reference to a plan, 355.

May be set out in a schedule, ih.

In a lease, importance of accuracy in framing, 368,

In a mortgage deed, 383.

PARTICULARS—
Of property to be sold, rules for framing, 320.

Maps and plans are subject to same rules as, 321.

PARTIES-
To a deed, who should be, 345.

Order of arrangement of, in a deed, t'6.

How to be described in a deed, ib.

To a marriage settlement, 401.

PARTITION—
Of what estates might be made, 300.

Livery of seisin was necessary for, ib.

May be made under the luclosure Acts, 310.

PERPETUITY—
Object of rule against a, 218.

Necessity for guarding against the creation of a, ib.

Present rule against the creation of a, ib.

Limitation is void which may create a, 219.

PERSONAL PROPERTY—
Derivation of term, i.

A term of years is, 2.

PIN-MONEY—
Meaning of term, 402.

Wife cannot claim more than one year's arrears of, ib.

Wife's representatives have no claim to arrears of, ib.

Term for securing unnecessary, 403.

PORTIONS—
Term to secure, 406.

Who entitled to, 407.

Time for payment of, ib.

Proviso for raising, during the father's life-time, 410.

Husband's power to charge, for children of a future marriage, 411.

POSSIBILITY—
Coupled with an interest, alienation of a, 210.

I'OWERS—
Of appointment, 221.

May be particular or general, ib.

Collateral, and not simply collateral, 222.

Appendant, and in gross, ib.

Creation of, ib.

Exercise of, ib.

May be exercised without being referred to, 223.

Observance of formalities in exercise of, 224.
* 2 G
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VOWETiS—{continued.)

Defective execution of, aided, 225,

Non-execution of, not aided, 226.

Trustee having, to sell land, may dispose of minerals separately, ib.

Destruction and alienation of, 227-231.

Not simply collateral, cannot in general be destroyed or alienated,

228.

Provision of Conveyancing Act, 1882, as to disclaimer of, ib.

Simply collateral, may be destroyed or alienated, ib.

Suspension of, ih.

Extinguishment of, 229.

Release of, 230.

Involuntary alienation of, ib.

Statutory, conferred on mortgagees, 391-396.

"Wife's, of distress and entry to secure pin-money or jointure, 403, 406,

Of advancement, in a marriage settlement, 409.

Of trustees of a marriage settlement, appointed for purposes of Con-

veyancing Act, 1881, and Settled Land Act, 1882, 410.

Of husband, in a marriage settlement, to jointure future wife, 411.

Of husband, in a marriage settlement, to charge portions for children

of a future marriage, ib.

Of appointment may be executed by a general devise, 425.

PRESCRIPTION—
Definition of, 174.

Copyholder's right to common is founded on, ib.

For common must be reasonable, 174.

PRESENTMENT—
Of surrender of copyholds formerly necessary, 164.

Of surrender of copyholds not now required, ib.

PRIMER SEISIN—
Meaning of term, 17.

Abolished, 21.

PRIORITY—
Where obtainable by a second mortgagee, 285-288.

PROCLAMATION—
For person entitled to copyholds to come in and be admitted, 167.

PRODUCTION—
Of cestui que vie, when may be ordered, 94.

Effect of acknowledgment of right to, of deeds, 358.

PROTECTOR—
Of a settlement creating an estate tail, 121.

Who to be, of a .'-ettlement, 122.

Settlor may appoint a, ib.

Vacancy in office of, may be filled up, 123.

Surviving, may execute office, ib.

Powers of a, ib.

Not to be subject to any control, 124.

Cannot revoke consent formally given, ib.

Deed containing consent of a, to barring an estate tall, must be

inrolled, 125.
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PROVISO—
Foi- re-entry, in a lease, 377.

For redemption, in a mortgage deed, 384.

In a marriage settlement, for raising portions during the husband's

lifetime, 409.

PURCHASE DEED—
Division of an ordinary, 344.

Parties to a, 345.

Recitals in a, 345-348.

When recitals should be inserted in a, 347.

Operative part of a, 348.

Implied covenants in a, 350-353.

Words of conveyance to be emjiloyed in a, 354.

Parcels in a, 355.

Habendum in a, 357.

Acknowledgment of right to production of deeds, in a, 358.

Testimonium in a, ib.

PURCHASER—
Definition of a, in the Inheritance Act, 150.

Length of title which a, may require, 325.

Exijenses of searches, &c., thrown by Conveyancing Act, 1881, upon,

330.

When bound to fulfil contract and take compensation, ib.

When bound to p&j interest on his purchase-money, 336.

Condition of sale as to requisitions by a, 338.

May make further requisitions arising out of answers to his first,

339-

Is not bound by condition of sale as to requisitions, when vendor ham

no title, ib.

QUIA EMPTORES, STATUTE OF—
Permitted alienation of fees, 24.

Forbad subinfeudation, 25.

QUIT-RENT—
Origin of, 171.

When lord of a manor can claim, ib.

REAL property-
Is a name given to land, r.

Derivation of the term, ib.

Payment of debts out of, 141.

RECEIPT—
For purchase-money, effect of, 348, 349.

RECEIVER—
Mortgagee's statutory power of appointing, 395.

RECITALS—
Conditions of sale as to, 329,

Made evidence by statute, ib.
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KECITAL^—{continued.)

Narrative, object of, 345.

Narrative, bow far sliould go back, ib.

Introductory, object of, 346.

When sbould be inserted in a purchase deed, ib.

Should, as a rule, be in general terms, 347.

Operation of, by estoppel, 348.

Are not generally used in leases, 368.

In a mortgage deed, 382.

RECOVERY—
Suffering a, 117.

With double voucher, 118.

Effect of suffering a, ib.

Right to suffer a, was inseparable from every estate tail, ib.

Fine and, abolished, 120.

REDDENDUM-
In a lease, 370.

In a lease should not state to whom rent is to be paid, 371.

REDEMPTION—
Action for, when necessary, 257.

Judgment under an action for, ib.

Proviso for, in a mortgage deed, 384.

REGISTRATION—
Of mortgage deed under Bills of Sale Acts, when necessary, 398.

RELEASE—
Form of conveyance by, 300.

What estates conveyed by, ib.

RELIEF—
When payable, 15.

Derivation of word, note (r), ib.

Became an incident of villein tenure, 18.

Against forfeiture of lease for breach of covenants, 69.

REMAINDER—
Definition of a, 36, 197.

Creation of a, ib.

Is always created by act of parties, ib.

May be created by deed or will, 198.

None, in a term of years, ib.

Alienation of a, 199.

Attornment formerly necessary for the transfer of a, ib.

Determination of a, 200.

May be vested or contingent, 201.

Vested, example of, ib.

Contingent, examjile of, ib.

Rules for the creation of a, 202-205.

Contingent, rule as to vesting, 206.

Contiugent, destruction of, how provided against by statute, 207,

Contingent, trustees to preserve formerly required, 210.
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REMAINDER-MAN—
Definition of a, 36.

Not formerly bound by lease made by tenant in tail, ih.

Is now bound by lease made in pursuance of the Fines and Re-

coveries Abolition Act, 37.

RENT OR RENT SERVICE—
Definition of, 46.

How may be paid, ib.

Is incident to the reversion, 47.

Presumed to be equivalent to annual value of the premises de-

mised, ib.

Formerly lost by destruction of the reversion, ib.

Due to lessee from an under-tenant, formerly lost by surrender of the

lease, 48.

Now pi-eserved, notwithstanding merger or surrender of the rever-

sion, ib.

Must be reserved out of corporeal hereditaments, 49.

Must be reserved to the lessor, ib.

Must be certain, ib.

Disti-ess for, ib.

Time for bringing action to recover, 51.

Arrears of, recoverable, ('6.

Right to, not barred so long as there is a subsisting tenancy, 52.

Lessee's liability to pay, ib.

Acceptance of, may waive lessor's right to a forfeiture, 68.

Action for, may waive lessor's right to a forfeiture, ib.

Common law distress for, waives lessor's right to a forfeiture, 69.

Relief against forfeiture for non-payment of, ib.

Acceptance of, by lessor, when a waiver of notice to quit, 73.

Not formerly apportionable on death of tenant for life, 108.

Statutes relating to apportionment of, 108, 109, no.

On lease made by a tenant in tail may be apportioned, 126.

Covenant in a lease to pay, 372.

REPAIRS—
Lessee not bound, except by agreement, to do substantial, 53.

Covenant in a lease to do, 374.

Covenant in a lease to pei-mit lessor to enter and view state of re-

pair, ib.

Covenant in a lease to deliver up the premises in good repair, 377.

REPUTED MANOR—
Definition of, 159.

REQUISITIONS—
Definition of, 322.

Condition of sale as to, 338.

Purchaser may make further, arising out of answers to his first, 339.

Unwillingness of vendor to comply with, semble must be reasonable,

340.

The fact of a purchaser's making, does not of itself entitle a vendor

to rescind, ib.

May be referred to a judge in chambers, 342.
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RESCINDING CONTRACT—
Condition of sale as to, 339.

When vendor }ias right of, 340.

Value of condition of sale as to, ib.

REVERSION—
Definition of, 36, 193.

Rent reserved on a lease for years is incident to the, 46.

Destruction of a, formerly put an end to rent incident to it, 47.

Assignee of the, on a lease, now entitled to benefit of all covenants

and conditions contained in the lease, 62, 63.

Creation of a, 197.

Is always created by operation of law, ib.

Alienation of a, 199.

Attornment formerly necessary on alienation of a, ib.

Determination of a, 200.

REVERSIONER—
Definition of a, 36.

Not formerly bound by lease made by tenant in tail, ib.

Is bound by lease made in pursuance of the Fines and Recoveries

Abolition Act, 37.

REVOCATION—
Of a will, by marriage, 430.

Of a will, by will or codicil, 433.

Of a will, by a writing executed like a will, 434.

Of a will, by destriiction, ib.

Cancellation of a will is not, ib.

SALE—
Of settled estate by tenant for life, 102, 103,

Instead of foreclosure, when ordered by the Court, 271.

Instead of foreclosure, may be ordered at the request of a second

mortgagee, 285.

Agreement for, of any interest in land must be in writing, 314.

Agreement for, of land, what must contain, (7;.

Agreement for, need not be contained in one document, 316.

Agreement for, parol evidence when admissible to prove terms of, ib.

Agreement for, when enforced on ground of i)art performance, 317.

Agreement for, signature to, ib.

By auction, conditions as to conduct of, 322.

By auction, subject to reserve price must be so stated, 323.

By auction, is within tlie Statute of Frauds, 324.

Memorandum of, attached to conditions of sale, 341,

SATISFIED TERMS—
When were attendant on the inheritance, 78.

Advantages of, 79.

Disadvantages of, 80,

Abolition of, 81.

May still be attendant on the inheritance, 82.
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SEISESr—
Livery of, meaning of term, 10.

Livery of, how made, ib.

Lessee has not, 29.

SEIZURE—
Of copyholds absolutely or quousque, 167,

Copyhold tenants under disability protected against, ih,

SEPARATE ESTATE—
Wife's power of disposition over, 243.

Is liable for wife's debts, 245.

SEPARATE USE—
Doctrine of, 242.

Form of words to create, ib.

Property of wife married after 31st December 1881, belongs to her

for her, 244.

Property held to, of a married woman belonging to her for her, is

liable for the fulfilment of her contracts, 246.

SETTLED ESTATES—
Leases of, may be authorised by the Court of Chancery, 38.

Sale of, by tenant for life, 102.

SETTLEMENT—
Protector of a, creating an estate tail, 121.

Marriage, object of a, 400.

Marriage, parties to a, 401.

Marriage, implied covenant by husband in a, ib.

Marriage, life estate given to husband by a, 404.

Marriage, estate tail created by a, 406,

Marriage, hotchpot clause in a, 408.

Marriage, trust in a, for maintenance of younger children, ib.

Marriage, advancement clause in a, 409.

Marriage, proviso in a, for raising portions during the husband's life-

time, ib.

Marriage, powers of trustees of a, 410.

SETTLOR—
Of an estate tail may appoint a protector, 122.

May direct vacancies in protectorship to be filled up, 123.

Implied covenant by person conveying as, 401.

SHELLEY'S CASE—
Rule in, 114,

signature-
To an agreement for sale, what is sufficient, 318.

To conditions of sale, by auctioneer, ib.

To conditions of sale, by auctioneer's clerk, ib.

To a will, 418-421.

By a testator, 419.

On behalf of a testator, ib.

Witnesses to a will must be present at the testator's, 420.

By witnesses to a will, ib.
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SOCAGE TENURE—
Had existed in England before the Conquest, 9.

Recognised by Normans, ib.

Derivation of name, 9, note (h).

Characteristics of, 10.

Did not involve military service, ib.

Gradually adopted by Normans themselves, ib.

Incidents of, less burdensome than those of tenure by Knight Service,

18.

"Wardship of infant tenant by, belonged to his nearest relation not

capable of succeeding by descent, 19.

Tenure by Knight Service turned into, 21.

STATUTES CITED OR REFERRED TO-
LL Hen. I., p. 24.

9 Hen. III., c. 32, p. 23.

c. 36, p. 129.

20 Hen. III., c. 4, p. 175.

52 Hen. III., c. 23, p. 98.

6Edw. I.,c. 5, pp. 55, 98.

c. II, p. 29.

7 Edw. I., c. I, p. 129.

13 Edw. I., c. I, pp. 26, 160.

c. 18, pp. 134, 135.

18 'Edw. I., stat. I, p. 24.

c. I, pp. 25, 157,

c. 2, p. 25.

0. II, p. 29.

stat. 4, p. 119.

I Edw. III., c. 12, p. 24.

15 Ric. II., c. 5, p. 130.

II Hen. VII., c. 20, p. 121.

21 Hen. VIII., c. 15, p. 29.

27 Hen. VIII., c. 10, pp. 186, 209, 212, 213, 214, 215, 216, 296, 303.

s. I, p. 189.

s. 6, pp. 85, 404, 405.

c. 16, p. 304.

31 Hen. VIII. , c. i, p. 238.

32 Hen. VIII., c. i, pp. 27, 214, 306.

c. 28, pp. 36, 37, 84.

s. I, p. 41.

s. 2, p. 41.

c. 32, p. 238.

c. 34, p. 60.

C. 36, pp. 119, 121.

33 Hen. VIII., c. 39, p. 126.

34 & 35 Hen. VIII., c. 5, p. 414.

21 Jac. I., c. 16, p. 266.

12 Car. II., c. 24, pp. 21, 28, 165, 215, 306.

29 Car. II., c. 3, pp. 44, 92, 237, 307, 341, 359, 365.

s. I, pp. 45, 90, 308, 363.

s. 2, pp. 308, 363.

s. 3, pp. 66, 74, 308.

8. 4, pp. 194, 289, 313, 360, 363.

s. 7, pp. 194, 308.
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STATUTES CITED OR REFERRED TO- {continved).

29 Car. II., c. 3, s. 8, jj. 308.

s. 9, p. 194.

s. 10, p. 135.

s. 12, p. 93.

s. 14, p. 135.

s. IS. P- 135-

s. 17, p. 315.

2 Will. & Mary, c. 5, s. i, p. 49,

3 Will. & Mary, c. 14, p. 141.

4 & s Will. & Mary, c. 20, s. 3, p. 136.

10 & 1 1 Will. & Mary, c. 22, p. 208.

7 Will. III., c. 12 (Ir. ), p. 314.

7 & 8 Will. III., c. 37, p. 130.

I Anne, c. i, s. 5, p. 40.

4 & 5 Anne, c. 3, s. 9, pp. 200, 309.

s. 10, p. 200.

s. 27, p. 233.

6 Anne, c. 72, s. 1, p. 94.

s. 5, p._95.

8 Anne, c. 18, p. 69.

s. 6, p. 74.

s. 7, p. 74.

11 Anne, c. 2 (Ir.), p. 71.

9 Geo. I., c. 29, p. 167,

4 Geo. II., c, 28, s. I, p. 73.

s. 2, p, 377.

s. 4, p. 70,

473
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STATUTES CITED OR REFERRED TO—{continued.)

10 Geo. IV., c. 50, 8. 30, p. 40.

s. 31, p. 40.

8. 32, p. 40-

B. 33, P- 40-

1

1

Geo. IV. k I Will. IV., c. 47, p. 142.

c. 65, 8. 5, p. 167.

B. 6, p. 167.

B. 7, p. 167.

B. 9, p. 167.

S. 12, p. 75.

8. 16, p, 76.

s. 17, p. 39.

3 & 4 Will. IV. , c. 27, pp. 238, 274.

s. I, pp. 143, 147"

s. 2, p. 272.

B. 3, p. 144.

s. 4. p. 144.

s. 7, p. 144-

8. 8, p. 144.

6. 9, p. 144-

s. 14, pp. 146, 272.

8. 25, p. 147.

s. 26, p. 148.

s. 28, p. 265.

8. 36, p. 55-

s. 40, p. 259.

s. 41, p. 86.

8. 42- PP- SI. 258.

c. 42, pp. 51, 352.

s- 3, P- 259-

8. 4, P- 51-

8. 5, PP- 51, 259.

c. 74, pp. 201, 309.

s. 2, p. 120.

8. 14, p. 121.

S. IS, pp. 36, 121.

8, 16, p. 121.

s. 18, p. 90.

B. 19, pp. 121, 123.

8. 22, pp. 121, 122,

S. 23, p. 122.

8. 24, p. 122.

8. 26, p. 122.

B. 27, p. 122.

8. 28, p. 122.

8. 32, p. 122.

8. 34, P- 123.

s. 35, P- 123.

8. 36, p. 124.

8. 39, p. 124.

s. 40, pp. 38, 124.

s. 41, pp. 36, 38, 1x6, 125, 160,

8. 42, p. 125.

6. 44, p. 124.
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STATUTES CITED OR REFEHRED TO— {continued.)
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STATUTES CITED OR REFERRED TO—{continued.)

7 Will. IV. & I Vict., c, 26, 8. 26, p. 425.

8. 27, pp. 224, 425.

8. 28, pp. 92, 426.

c. 28, pp. 273, 274.

1 & 2 Vict., c. 106, s. 28, p. 42.

c. no, pp. 126, 278.

B. II, pp. 136, 177.

8. 13, pp. i37i 278.

8. 18, p. 137.

s. 19, p. 137.

2 & 3 Vict., c. II, pp. 126, 278.

s. S, P- 138.

s. 8, p. 140.

3 & 4 Vict., 0. 82, p. 138.

4 & 5 Vict., c. 21, p. 309.

C. 35, 8. I, p. 180.

S. 2, p. 180.

B. 52, p. 180.

ss. 73-78, p. i8r.

s. 79, p. 182.

s. 81, p. 182.

8. 86, p. 159.

s. 87, p. 164.

s. 88, p. 164.

8. 89, p. 164.

s. 90, p. 165.

5 & 6 Vict., c. 27, p. 41.

c. 35, s. 73, pp. 53. 372.

c. 108, p. 84.

.8. I, p. 41.

S. 4, p. 41.

8. 20, p. 41.

6 & 7 Vict., c. 23, s. 13, p. 182.

s. 16, p. 182.

7 & 8 Vict., c. 55, s. 5, p. 183.

c. 76, 8. 4, p. 364.

8 & 9 Vict., c. 56, p. 103.

c. 106, pp. 45, 48, 237.

8. 2, p. 310.

8. 3, PP- 45. 66, 75, 91, io6, 107, 309, 365.

s. 4, pp. 107, 310.

s. 5, P- 367-

8. 6, p. 210.

s. 8, p. 207.

c. 112, p. 78.

8. I, p. 81.

S. 2, p. 81.

C. 118, 3. 147, p. 310,

9 & 10 Vict., c. loi, p. 103.

10 & II Vict., c. II, p. 103.

c. Ill, p. 310.

11 & 12 Vict., c. 99, 8. 13, pp. 239, 310.

c. 119, p. 103.

12 & 13 Vict., c. 83, p. 310.
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STATUTES CITED OR REFERRED TO—(continued.)

12 & 13 Vict., c. 106, s. 145, p. 67.

13 & 14 Vict., 0. 31, p. 103.

14 & IS Vict., c. 25, s. I, p. 33.

3- 3. P- 57.

15 & 16 Vict., c. 24, s. I, p. 418.

c. 51, s. I, p. 183.

ss. 2-8, p. 184.

s. 9, p. 184.

s. 27, p, 184.

s. 45, p. 184,

s. 48, p. 184.

c. 76, s. 210, p. 71.

S. 211, p. 71.

S. 212. p. 71.

c. 79, P- 310-

c. 86, s. 48, pp. 271, 377.

16 & 17 Vict., c. 70. s. 129, p. 39,

s. 130, p. 40.

s. 131, p. 40.

s. 133, p. 40.

c. 137, p. 132.

17 & 18 Vict., c. 97, p. 310,

c. 113, p. 293.

18 & 19 Vict., 0. 13, p. 40.

c. 15, p. 138.

c. 43, s. I, pp. 84, 113.

s. 2, pp. 84, 113.

s. 4, p. 84.

c. 124, p. 132.

19 & 20 Vict., 0. 9, p. 103.

c. 97, s. I, p. 138.

0. 108, ss. 63-76, p. 49.

c. 120, p. 398.

s. 36, p. 41.

20 & 21 Vict., c. 31, p. 310.

s. 7, p. 239.

c. 85, p. 244.

s. 21, p. 415,

s. 25, p. 415.

21 & 22 Vict., c. 44, p. 42.

c. 57, s. I, p. 41.

c. 77, P- 398.

c. 94, 8. 6, p. 184.

s. 7, pp. 184, 185.'

c. 108, pp. 244, 415.

22 & 23 Vict., c. 35, p. 126.

s. I, p. 62,

s. 2, p. 62.

s. 3, p. 62.

s. 12, p. 225.

s. 13, pp. 98, 226,

s. 19, p. 151.

S. 22, p. 140.

s. 27, p. 66.
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RENT OR RENT SERVICE—{continued.)

22 & 23 Vict., c. 43, p. 310.

23 & 24 Vict., c. 38, p. 278.

8. I, p. 138.

c. 59, p. 42.

C. 126, 8. I, p. 71.

8. 2, p. 71,

C. 14s, 8, 14, p. 391.

24 Vict., c. 9, p. 131.

24 & 25 Vict., 0. 134, 8. 131, p. 67.

25 & 26 Vict., c. 17, p. 131.

c. 6r, 8. 9, p, 132.

c. 89, s. 21, pp. 132, 318.

0. 108, S. I, p. 226.

S. 2, p. 227.

27 & 28 Vict., c. 13, p. 131,

C. 112, pp. 126, 278,

s. I, p. 139.

8. 2, p. 139.

8. 4, p. 139.

0. 114, s. 9, p. 105.

28 & 29 Vict., c. 104, p. 126.

s. 48, p. 140,

29 & 30 Vict., c. 57, s. I, p. 131.

30 & 31 Vict., c. 48, s. 4, p. 323.

8- 5. p. 323-

s. 6, p. 323.

c. 69, p. 294.

c. 131, s. 37, sub. s. 2, p. 318.

31 & 32 Vict., c. 40, s. 3, p. 238.

a. 4, p. 238.

c. 44, P- 131.

c. 89, p. 310.

32 and 33 Vict., c. 46, p. 142.

c. 71, s. 6, p. 140.

8. 14, p. 140.

s. IS, pp. 40, 230, 399.

s- 17, PP- 40> 107.

s. 23, p. 67.

8. 24, p. 67,

s. 25, pp. 107, 125.

s. 45, p. 141.

33 Vict., c. 14, s. 2, p. 132.

s. 13, P- 132.

33 & 34 Vict., c. 23, pp. 206, 414,

s. I, p. 134.

8. 12, p. 40.

c. 34, s. I, p. 132.

8. 3, p. 132.

c- 35, PP- 126, 148.

s. 2, p. no.

8. 5, p. III.

0. 56, p. 104.

c. 93, pp. 244, 415.

34 & 35 Vict., c. 79, p. 50.



INDEX. 479

STATUTES CITED OR REFERRED TO—{continued.)

34 & 35 Vict., c. 84, p. 104.

36 & 37 Vict. , c. 50, p. 356.

c. 66, s. 25, pp. 47, 100, 313, 336.

s. 33, P- 249-

37 & 38 Vict., c. so, p. 244.

c. 57, P- SI-

S' I, pp. SI, 143. 271, 273.

s. 2, pp. 14s, 272.

s- 3, P- 147.

s. 4, p. 52.

s. 5, p. 147.

s, 6, p. 123.

8. 7, p. 266.

s. 8, p. 259.

s. 9, p. 273,

S. 12, p. 273.

c. 78, pp. 277, 310.

s. I. pp. 325, 328.

S^ 2, pp. 326, 329, 338, 346.

s. 9, p. 342.

c. 83, p. 301.

c. 96, s. I, p. 180.

38 & 39 Vict., 0. 77, p. 313.

0. 87, s. 129, p. 277.

c. 92, s. 51, p. 72.

s- 53. p. S8.

39 & 40 Vict., c. 17, p. 238.

40 & 41 Vict., c. 18, pp. 37, 38.

c. 31, p. 104.

€• 33. PP- 207, 209.

s. 49, P- 76.

c. 34, p. 294.

41 & 42 Vict., c. 19, p. 244.

c. 31, s. 4, p. 398.

s- S, P- 398.

s. 6, p. 397.

s. 13, P- 398.

42 & 43 Vict., c. 59, p. 206.

44 & 45 Vict., 0. 41, pp. 63, 310, 390. 4or.

s. 3, PP- 327, 329-

s. 7, PP- 349, 3SI, 3S3, 383.

s. 9, P- 3S8.

s. 10, p. 63.

S. II, p. 63.

s. 12, p. 63.

s. 14, PP- 69, 378.

8. 16, pp. 388, 397.

s. 17, p. 281.

8. 18, pp. 256, 263.

s. 19, pp. 262, 263, 391, 395.

8. 20, p. 392.

S. 21, p. 392.

S. 22, p. 393.

B. 24, pp. 263, 395.
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STATUTES CITED OR REFERRED TO—(continued.)

44 & 45 Vict., c. 41, s. 25, pp. 271, 285.

8- 30. PP- 393, 428.

8. 31, p. 412.

8. 41, p. 411,

8. 44, p. 403.

8. 49, P- 354-

8. 51, pp. 114, 133.

8. 54, P- 348.

8. 55- P- 348.

8. 59. pp. 351, 354-

8. 63, p. 351.

8. 67, p. 393.

c- 43, P- 397-

8. 3, P- 398.

8. 4, P- 398.

8. 5, P- 398.

B. 6, p. 398.

8. 8, p. 398.

s. II, p. 398.

s. IS, P- 399-

45 & 46 Vict., c. 38, pp. 37, 38, loi, 310.

s. 2, pp. loi, 105.

s. 3, p. lOI.

8. 4, p. lOI.

8. 6, p. lOI,

s. 7, p. lOI.

8. 10, p. lOI.

8. II, p. 102.

8. 13, P- 75-

8. 15, pp. lOI, 288, 412.

B. 18, p. 102.

8. 21, p. 102.

8. 25, p. 104.

s. 26, p. 104.

s. 28, p. 105.

8. 30, p. 105.

s. 39, p. 411.

s. 45, p. 411.

8. 48, pp. 105, 180.

8. 51, p. lOI,

8. 52, p. lOI.

s. 58, p. 116.

8. 60, pp. 76, 411.

8. 61, p. 76.

8. 62, p. 76.

c. 39, p. 310.

8. 3, p. 279.

8. 6, p. 228.

8. 7, p. 129.

8. 22, p. 288.

c. SO, p, 84.

B. 108, p. 42. ,

8. 109, p. 42,

c- 75, P- 415-
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1

STATUTES CITED OR REFERRED TO—{continued.)

45 & 46 Vict., c. 75, s. I, pp. 244, 403.

s. 2, p. 245.

s. 3. P- 245-

s. 5. P- 245-

ss. 6-9, p. 246.

B. II, p. 246.

S. 12, P.I246.

s. 13, p. 246.

s. 14, p. 246.

s. 17, p. 246.

s. 19. p. 246.

STEWARD—
Of the manor kept the manor roll, 12.

AVas judge of the Customary Court, 20.

Entered on the manor roll matters presented at the Customary-

Court, ib.

Of a manor may hold a Customary Court although no tenant ha

^ present, 159.

Fitness of, to make grants in copyholds is immaterial, 161.

Of a manor may admit a new tenant -within or without the manor

and without holding any court, 164.

Of a manor, when entitled to fees from tenants, 170.

Of a manor, amount of fee to, must be reasonable, ib.

SUBINFEUDATION—
Definition of, 24.

Forbidden by the statute of Quia Emptores, 25.

SECOND MORTGAGEE—
Definition of a, 283.

Rights of a, different from those of a legal mortgagee, 284.

Action for foreclosure by a, ib.

Has not a right to a sale, 285.

Court may allow sale by a, instead of foreclosure, ib.

Right of a, to tack and consolidate, 285-289.

How a, may obtain priority, 285-289.

SURRENDER—
Of a lease, when must be by deed, 75.

Of a lease, when implied, ib.

Of leases belonging to persons under disability, 76.

Of a lease by a married woman, ib.

Of leases made under the Leases and Sales of Settled Estates

Acts, ib.

Of an estate for life must be by deed, 107.

Required, when copyholder sells his estate, 162.

And admittance, theory of, ib.

And admittance, enactments relating to, 162-164.

To use of a will, no longer necessary, 163.

May be made within or without the manor, and without holding any

court for the purpose, 164.

Of copyholds, to be immediately inrolled, ib.

Of copyholds is, practically, a mode of conveyance, 165.

Former mode of conveyance by, 301.

* 2 H
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SUSPENSION—
Of powers, 228.

TACKING—
Definition of, 276.

Advantages of right of, ib.

Mortgagee claiming right of, must have a legal estate, 277.

Mortgagee claiming riglit of, must have made his advance on the

credit of the mortgaged estate, 278.

Mortgagee claiming right of, must hold securities in the same right,

279.

Mortgagee claiming right of, must not have had notice of subsequent

incumbrance, ib.

"When second mortgagee may have right of, 285.

TAXES—
"What, are payable by lessee in absence of agreement, 53.

Not properly paj-able by lessee may be deducted from rent, ib.

Lessee paying, when not bound, cannot recover amount if be has paid

rent without deduction, ib.

Covenant in a lease to pay, 372,

TENANCY AFTER POSSIBILITY OF ISSUE EXTINCT—
Is a legal estate for life, 84.

Definition of a, 90.

Tenant who has a, may commit waste, ib.

Assignee of, is not unimpeachable of waste, 107.

TENANCY FROM YEAR TO YEAR—
Is determinable at end of any year, 72.

AYhat notice requisite to determine a, ib.

May be created by an instrument intended as a lease for a term, 366.

TENANCY IN COMMON—
"When a, occurs, 235. j

Creation of a, ib.

Form of words for creating a, ib.

Incidents of a, 235, 236.

Alienation of a, 236.

Does not survive, ib.

Partition of estates in, 237-239,

TENANT—
In capite, meaning of term, 11.

Free tenants bound to attend the court baron, 12.

Tenants at the court baron acted as judges, ib.

Customary tenants bound to attend the customary court, 20,

Customary tenants did not act as judges, ib.

By copy of court roll called copyholder, 21.

Jn capite allowed to alienate his land on payment of a fine to the

king, 24.

New, of a manor must be admitted, 162.

Of a manor, selling his estate, must surrender it, ib.

Of a manor, may be admitted within or without the manor and with-

out holding any court, 164.

Of a mortgagor, mortgagee's rights against, 274,
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TENANT AT WILL—
Cestui que trust in actual occupation is a, 33.

Not liable for permissive waste, ib,

' When entitled to emblements, ib.

TENANT FOR LIFE—
Remaining in possession after determination of an estate pur autre

vie is a trespasser, 95.

Is entitled to estovers, ib.

May take stone for repairs, ib.

May cut underwood, ib.

Is entitled to thinnings of some trees, ib.

May work mines ojiened by a preceding tenant, 96.

May fell timber for repairs, ib.

Miiy not, ordinarily, commit waste, ib.

Cannot charge the expense of improvements on the inheritance, ib.

May be restrained from committing waste, ib.

Is liable at law, though not in equity, for permissive waste, ib.

Has special property in timber of buildings which are blown down, 97.

. Not allowed to benefit by sale of timber which he has wrongfully

severed, ib.

Receives income derived from sale of timber cut by order of

Court, ib.

May be made unimpeachable of waste, 98.

Can have no property in timber until it is actually severed, ib.

Must keep down charges carrying interest, 100.

Not bound to pay arrears of interest due from a former tenant, ib.

Paying off a charge on the estate is entitled to keep it alive for his

own benefit, loi.

Statutory powers of, to sell, lease, and make improvements, 101-104.

Is entitled to custody of title-deeds, 105.

When entitled to remove fixtures, ib.

Representatives of a, may remove fixtures within a reasonable time,

106.

Rent is apportionable on death of a, 108-110.

Executors or administrators of a, are entitled to emblements, in.

And remainder-man, fine paj'able on admittance of to copyholds, 169,

Implied covenants for title to be entered into by a, 352.

TENANT IN COMMON—
Is nearly in the same position as an independent tenant, 235.

In fee-simple has been restrained from committing waste, 236.

TENANT IN FEE-SIMPLE—
Has absolute power over his estate, 133.

May deal at will with fixtures during his lifetime, ib.

Right of executor or administrator of a, to fixtures, ib.

TENANT IN TAIL—
Lease by a, did not at one time bind his issue, 36.

Provisions of the 32 Hen. VIII., c. 28, as to leases by a, ih.

Can make binding leases under the Fines and Recoveries Abolition

Act, 37.

May commit any kind of waste, 115.

Cannot be bound by covenant not to commit waste, ib.

Is not bound to keep down interest on charges afifecting the estate, ib.
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TENANT IN TAlL-{coi}timtcd.)

Paying off charges, presumed to have done so for the benefit of the

inheritance, 115.

Entitled to custody of title-deeds, ib.

May, wliilst in possession, remove fixtures put up by himself or by a

previous tenant, 115.

Executor or administrator of a, has a right to remove fixtures, ib.

Can bar tlie estate tail, 121.

Eestrictions on power of a, to bar estate tail, ib.

Mode of barring an estate tail by a, when married woman, 124.

Apportionment Acts apply to leases made by a, 126.

Executor or administrator of a, is entitled to emblements, 127.

TENURE—
By the family, 4.

By Knight Service, 8.

Socage, 9.

Villein, 12.

Villein socage, 13.

By ancient demesne, 14.

Burgage, ib.

In frankalmoign, ib.

By Knight Service, abolished, 21.

TERM—
Of years is personal property, 2.

Any tenancy of definite duration is a, 35.

Grant of a, is called a demise, 36.

Is a chattel real, ib.

Effect upon, by disclaimer of trustee in bankrui)tcy, 67.

Determination of a, 68.

Long terms, advantages of, 76.

Satisfied, when, 78.

Satisfied, were presumed to be attendant on the inheritance, ib.

Satisfied, advantages and disadvantages of, 79, 80.

Satisfied terms abolished, 8r.

Satisfied when considered as subsisting, 82.

Of years no remainder in, 198.

Of years to secure portions, 406.

TESTATOR—
Who may be a, 414.

Signature by a, 419.

Signature on behalf of a, ib.

Acknowledgment by a, 420.

Witnesses to a will must be present at the signature or acknowledg-

ment of the, ib.

Witnesses to a will must be able to see the, affix his signature, ib.

Must be able to see witnesses affix their signatures, 421.

TESTIMONIUM—
In a purchase deed, 358.

In a lease, 379,

In a mortgage deed, 397,

In a settlement, 412.
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TIMBER

-

Tenant for life may fell, for repairs, 96.

Tenant for life not entitled, as a rule, to cut, ih.

If blown down during a tenancy for life, should be sold and proceeds

invested, 97.

If wrongfully severed, course to be pursued, ib.

Application of fund formed by sale of, under order of the Court, 97.

Tenant for life can have no property in, until severance, ib.

Mistaken approx>riation of proceeds of sale of, may be rectified by
the Court, 98.

Tenant for life cannot cut ornamental, 99.

Rights as to, of a lord and tenant of copyholds, 172.

In the absence of custom, neither lord nor copyholder can cut, 173.

Condition of sale as to valuation of, 324.

title-
To be shown, conditions of sale as to, 325-328.

Length of, which a purchaser may require, under Vendor and Pur-

chaser Act, 1874, 325.

Selection of a root of, 326.

On sale of leaseholds,-iirovisions of Conveyancing Act, 1881, as to, 327.

Covenants for, in purchase deeds, 349-353.

Covenants for, by husband on sale of wife's real estate, 352,

Covenant for, by trustee, tb.

Covenant for, bj- mortgagee, ib.

Covenant for, by executors, ib.

Covenants for, by cestui que trust, ib.

Covenants for, by tenant for life, ib.

Crown does not enter into covenants for, ib.

Covenants for, limitation of time for suing on, 353.

Lessor's covenant for, 378.

Covenants for, in a marriage settlement, 401.

TITLE-DEEDS—
Tenant for life is entitled to the custody of, 105.

Tenant in tail is entitled to the custody of, 115.

Mortgage by deposit of, how viewed in equity, 289.

Mortgage by deposit of, may secure future advances, 290,

All the, of an estate need not be deposited to make a mortgage, ib.

Condition of sale as to, 337.

Recent enactment as to retention of, by a vendor, 338.

Acknowledgment of right to production of, 358.

TRUSTEE—
Of a bankrupt may disclaim lease, 66.

Of a bankrupt who is tenant in tail, powers of, 125.

To preserve contingent remainders, 210.

Having jiower to sell land may dispose of minerals separately, 221.

Acknowledgment of mortgagor's title by one, of several who are

mortgagees, 257.

Implied covenant by person conveying as, 352.

Declaration in a mortgage deed, on loan by trustees, 375.

Appointment of trustees for purposes of Conveyancing Act, 1881,

and Settled Land Act, 1882, 410.

Power of appointing new trustees, 412.

Real estate vested in a sole, on his death devolves upon his personal

representatives, 428.



486 INDEX.

TRUSTS—
Uses before the Statute of Uses were, 187.

Re-establislinient of, after the Statute of Uses, 192.

p]xecute(l and executory, distinction between, 195.

Executory, how given effect to, ih.

Changes in the law relating to, 308,

USES—
Introduction of, 186.

Definition of, before the Statute of Uses, 187.

At one time not recognised by the Common Law, but always enforced

by the Court of Chancery, ih.

Not subject to tlie rules of law, ib.

Resulting, 188.

Objections to system of, ib.

Statute of Uses, 189.

Recognised by the law, 190.

Rules of law relating to, 190-192.

Limitations by way of, after the Statute of Uses, 213.

Springing, definition of, 214.

Shifting, definition of, ih.

Shifting, employment of, in marriage settlements, 401.

VASSAL—
Meaning of the word, 6.

Originally held his land at the pleasure of his lord, ib.

Afterwards allowed an estate for life, ib.

Subsequently received a fee descendible to his issue, ib.

VENDOR—
Must deliver a perfect abstract, 338.

"When entitled to rescind the contract of sale, 340.

Unwillingness of, to answer requisitions, semble must be reasonable, ib.

VILLEIX—
Meaning of term, 12.

Was at first the property of his lord, 13.

Gradual improvement in the condition of a, 19.

Most villeins free by time of Edward VI., ib.

VILLEIN SOCAGE—
Bracton's account of, 13.

Partook of nature of both free and base tenures, 14.

Only found in lands of ancient demesne, ib.

Called also tenure by ancient demesne, ib.

VILLEIN TENURE—
Origin of, 13.

Was base, ib.

Tenant by, could not quit without his lord's permission, ib.

Gradual improvement in, 19.

Change in form of grant of land held bj', ib.

Incidents of, ib.

Lands granted in, came to be held by the custom of the manor, 20,

Privileges of tenants by, ib.

Became copyhold tenure, 21.
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WAIVEF—
Of forfeiture of a lease, when presumed, 68.

Of forfeiture of a lease, lessor's acts which are not, 69

By lessor, of notice to quit, when presumed, 73.

WARDSHIP—
Origin of, 16.

Lord had, of infant tenant by Knight Service, ib.

Duration of, ib.

In socage tenure, 19.

Abolished, 21.

WARRANTY—
Vouching to, 117.

By tenant in tail, after the 31st December of 1833, is void against

issue in tail and remainder-men, 121.

WASTE—
Permissive, what is, 33.

Tenant at will is not liable for permissive, {6.

Tenant for years is liable for permissive, 54.

Definition of, ib.

Lessee may not commit, ib.

AVrit of, under old law, 55.

How restrained, ib.

Tenant for life may not, ordinarily, commit, 96.

Tenant for life liable at law, though not in equity, for permissive, 97.

Tenant for life may be made unimpeachable of, 98.

Equitable, definition of, 99.

Tenant for life cannot, in any case, commit equitable, ib.

Principle of Court of Chancery as to equitable, adopted by Judicature

Act, 1873, 100.

Tenant in tail may commit any kind of, 115.

Tenant in common in fee-simple has been restrained from commit-

ting, 236.

WIDOW—
Cannot claim more than six years' arrears of dower, 86.

Right of a, to dower may be barred by husband, 87.

Married since the Dower Act is not barred of dower by old form of

conveyance to bar dower, 89.

WIFE,—See Married Woman.

WILL—
Alienation of land by, formerly unknown, 27.

Permitted by statute of Henry VIII., ib.

Extended by statute of Victoria, 28.

Surrender of copyholds to use of a, no longer necessary, 178.

Changes in the law relating to wills, 306, 307.

Who may make a, 414.

Infant cannot make a, of real property, ib.

Of a married woman, ib.

Execution and attestation of a, 415.

Need not necessarily be in ink, 416,

Alterations in a, 417.
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WILL

—

(continncd.)

Interlineation in a, 147,

Signature to a, 418.

Signature to a, on behalf of the testator, 419.

Acknowletlsnicnt of a, by the testator, 420.

"Witnesses must be present at signature or acknowledgment of a, ib.

Signature by witnesses to a, ib.

Attestation of a, 421.

Selection of witnesses to a, 422.

Of land is governed by the law of the country where it is situated, 423.

Of English leaseholds, must be made in conformity with the law of

England, ib.

What property may be disposed of by, ib.

Of copyholds does not pass the legal estate until the devisee is

admitted, 425.

To be construed as sjieaking from moment of testator's death, ib.

Residuary devise iu a, to include lapsed and void devises, ib.

General devise in a, to include copyhohls and leaseholds, ib.

Power of ajipointment may be exercised by a general devise in a, ib.

Devise in a, without words of limitation may pass a fee-simple, ib.

Kevocation of a, by marriage, 430.

Revocation of a, by will or codicil, 433.

Revocation of a, by writing executed like a will; 434.

Revocation of a, by destruction, ib.

Cancellation of a, is not revocation, ib.

Revival of a, 437.

Destroyed, cannot be revived, 438.

WILLIAM THE CONQUEROR—
Grants of land by, after the Conquest, 7.

Probably founded villein socage tenure, 14.

witness-
To a will may sign it on behalf of the testator, 420.

To a will must be present when it is signed or acknowledged by the

testator, ib.

To a will must be able to see the testator sign it, ib.

To a will, signature of a, ib.

To a will must attest it, 421.

Selection of witnesses to a will, 422.

To a will cannot take any benefit under it, ib.

WORDS OF CONVEYANCE

-

Office of the, in a deed, 354.

A-Ppropriate, in a purchase deed, ib.

THE END.
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